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Disclaimer

While every care has been taken in the production of this 
book, no legal responsibility is accepted, warranted or 
implied by the author, editor or publisher in respect of any 
errors, omissions or mis-statements. You should always seek 
professional or legal advice from a suitably qualifi ed person 
when appropriate.
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Preface 

It’s not your ability to take the punches that defi nes your 
character. It’s your ability to take the punches and keep 
moving forward. 

Rocky Balboa, character in Rocky, created by 
Sylvester Stallone

There is a championship contest coming and it involves 
you. You’re probably feeling anxious, stressed and worried 
as you consider the strength of the opposition – a seasoned 
pro with substantial fi nancial muscle, studied responses and 
well-rehearsed moves. Their punch is formidable but – for 
now – restrained. 

You may be tempted to go into the ring unprepared and 
short of match fi tness. You will throw a few weak punches, 
fall to the fl oor and return to your corner. After consoling 
yourself that you did your best against insurmountable odds, 
you give up. But in this contest not being match fi t is not an 
option – neither is giving up. Your success or failure will 
determine the fi nancial future for you and your dependants. 

In your corner you also have formidable fi repower: the 
people who developed the championship rules; those who 
are prepared to coach you; and a referee who may be the 
fi nal judge. But they are not in the ring – you are. And it 
is how well you have prepared that will decide whether 
you win, lose or draw. To be fair to your opponent, they 
may secretly prefer to have a stronger challenger; a robust 
exchange might achieve a better result in the long term than 
a quick knockout.
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The championship I refer to is the resolution of the mort-
gage arrears and personal debt crisis that is having an 
impact on the lives of so many of our citizens and will place 
a drag on any economic recovery. The dilemma facing us 
was outlined concisely by the Governor of the Central Bank 
of Ireland in his speech to the Limerick Law Society on 14 
March 2012:

For the private sector, the debt burdening many fi rms and 
families, who have got caught up in unaffordable levels 
of debt, hampers their ability – and even, in some cases, 
motivation – to resume their economic role in society at 
full potential.

So there is a link between the mortgage arrears problem that 
faces the economy and the prospect of a fi nancial recovery 
for the country. 

In response to the crisis, our Central Bank has introduced 
a code to be followed by your lender when dealing with 
mortgage arrears in relation to a person’s primary residence. 
This is called the Mortgage Arrears Resolution Process 
(MARP). It outlines the process that lenders should follow 
with customers who are in diffi culties with their mortgage. 

MARP will be discussed at greater length in Part II of this 
book, but at this point it is worth noting that if your diffi cul-
ties are properly managed, with full engagement with your 
lender, I estimate that you will gain up to two years, and 
possibly more, before your worst fears can be realised. This 
provides plenty of time to achieve an acceptable solution 
with your lender and perhaps get your life back on track.

Signifi cant support has been provided to those in diffi -
culty on the private residence front, and this will ensure that 
the sale of these properties will be slow – if they are sold at 
all. However, this support does not immediately address the 
issue of personal debt and its negative impact on emotional 
well-being or on the ability of many people to get back to 
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a reasonably acceptable lifestyle. This may be addressed by 
the new insolvency legislation, but, again, this will take time. 
Based on current estimates of the number of people who 
will take the insolvency route, it is clear that many people 
will have to resolve their situation by direct negotiation with 
their lender.

Despite the processes provided to deal with the personal 
debt crisis there is a sense of a lack of suffi cient progress by 
the banks in dealing with the problem, particularly for home-
owners with unsustainable mortgages. In response to this 
the Central Bank is now seeking real delivery from the banks 
on this critical issue of mortgage arrears and will introduce 
specifi c targets which the banks must adhere to or suffer sanc-
tions which may result in them having to raise new capital. It 
is envisaged that these specifi c performance targets for banks 
will ensure borrowers in arrears will be put on more sustain-
able solutions tailored to their individual situation. The banks 
for their part have indicated that some of the MARP terms 
have impeded their ability to deal with  mortgage arrears, 
in particular those terms concerning customer contact and 
engagement. The Central Bank has issued a consultation 
paper on possible adjustments to MARP and is inviting 
responses from interested parties by 11 April 2013. Following 
this consultation period some alterations are likely.

A document, entitled Review of the Code of Conduct on 
Mortgage Arrears, which deals with the proposed changes is 
available on the Central Bank’s website. A signifi cant proposed 
change focuses on encouraging customer co- operation and 
engagement with their lender, and if this is not forthcom-
ing the proposed change will make it easier for the lender 
to proceed to repossession. The objective of the consultation 
paper is to update the mortgage arrears process so that it 
continues to provide protection to customers who co- operate 
with their lender while facilitating and promoting the reso-
lution of arrears cases. This may mean a tougher approach 
towards those who do not co-operate. As I stress throughout 
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this book, those who fully engage with the process stand 
to gain from it and will have less to fear from any changes. 
The consultation process will also consider whether there 
is merit in allowing a lender to move a borrower in arrears 
off a tracker rate, where the lender has offered an alternative 
arrangement which is advantageous to the borrower in the 
long term. Arrangements involving debt forgiveness may be 
one example but, again, the criteria seem to be that it must be 
advantageous and agreeable to the borrower. 

This new dynamic being injected into the process has its 
positives and negatives. On the positive side it puts pressure 
on your lender to make a deal; however, the pressure to hit 
the targets may lead to ‘one-size-fi ts-all’ type solutions. Your 
requirement is unique, so you must know what fi ts you. 
On the negative side once the push for solutions kicks off, 
if you are not informed and have not done your homework 
you may accept a deal which looks good now but is not a 
good long-term solution. This new target-based approach is 
welcome, but those people who are best informed and know 
what they need to achieve may fair best. The framework 
applies to ACC, AIB, Bank of Ireland, KBC Bank, permanent 
tsb and Ulster Bank. It applies to both principal dwelling 
homes and buy-to-let mortgages. If your lender is other than 
these banks they may have a different approach. 

This book is a guide to help you deal with a worrying and 
traumatic situation. I am confi dent that it will help you to 
deal better with your own situation or, if you yourself are 
not directly affected, to help friends, relations or loved ones 
through a diffi cult period. 

You will probably need professional help to resolve 
your situation, but this book will help you understand the 
processes, provide you with the confi dence to address the 
situation and give you plenty to consider as to how you 
might resolve it. It explains, briefl y and with as little jargon 
as possible, the various processes that have been put in place 
to help you.
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You should inform yourself about the rules of the nego-
tiations with your lender that will play out in the coming 
months and years. A mentor of mine once pointed out to me 
that in business, as in any organisation, you need to ‘play 
the game by the rules’ in order to achieve your objective. I 
was asked to imagine going into a rugby match and playing 
by the rules of GAA; it was rightly suggested that if I did 
that I would more than likely end up in the sin bin. Knowing 
the rules and what impact they can have on you, and realis-
ing that achieving your goal can take time and patience, will 
help you get the result you need.

Unless your problem is temporary and you can see light 
at the end of the tunnel, you would be well advised to seek 
professional help. However, even if you do seek professional 
assistance, you should remain in control of the resolution to 
your problem, as you will have to live with it for many years 
to come. Making your own assessment of the outcome you 
want, and remaining active in the process, can help reduce 
stress and make it easier to get to the right deal with your 
bank.

When I tell you that I am a former banker, who spent 
over 30 years lending to individuals, small and medium-
sized businesses, and large corporate entities, you may 
wonder why I have written this book. Well, I still consider 
myself a banker, so this is not an anti-bank book. In fact, as 
I will argue when we discuss the longer-term solutions to 
mortgage arrears being considered by banks, I believe this 
approach will yield the best results, if managed properly. I 
also believe that the more informed both parties to a negotia-
tion are, the better the result. 

The world has changed dramatically in the last number of 
years and what was considered normal some years back is 
now very far from normal. The work environment is much 
less secure, job stability is a thing of the past, and wages and 
salaries are either falling or remaining stagnant. Retirement 
planning is now being left to the employee as businesses 
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jettison defi ned benefi t pension schemes in favour of the 
more predictable cost of defi ned contributions. Many people 
have not provided adequately for retirement, which some 
commentators consider another emerging crisis. 

All of which means that we all need to increase our 
knowledge of fi nancial matters and how they impact on our 
lives. In the new environment you will have to make your 
own  fi nancial future and, in a sense, this book is part of that 
education. That is why I would encourage you not just to 
look at your current fi nancial situation in terms of staying 
in your home, but also to take the long view to ensure that 
any solution is adequate for your long-term future. In doing 
this I will be drawing on my interest in lifelong learning, 
which has taken me from my early studies of economics 
at University College Dublin through academic studies in 
accountancy, marketing, banking and personal fi nance. 

Over my career I have gained an understanding of how 
increasing your knowledge can set you on the path to 
success. In life in general, those who know most about how 
the system works, or have the resources to hire profession-
als who can help them, fare better and achieve more. This is 
not to say that they do not deserve what they achieve, only 
to reiterate the old adage that information is power. This 
book will provide a low-cost entry point to resolving your 
diffi culty and, perhaps, help level the playing fi eld a little 
for those who do not know how to approach the solution to 
their personal debt and mortgage arrears diffi culties.

The taxpayer has, through various austerity measures, 
recapitalised some lenders to allow for debt forgiveness, 
and these lenders have been entrusted with distinguishing 
between those who can pay their mortgage commitments 
and those who cannot. This will result in a robust interac-
tion, which you should be prepared for. In fairness, it is not 
as easy as it seems for the banks to decide who deserves help, 
and the taxpayer is not in the mood to provide more funds 
if they are too generous. As I will demonstrate in this book, 
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many possible solutions may defer your problem rather than 
solve it, and you have to be able to recognise when this is 
the case before agreeing to any proposal. Some people will 
achieve what they deserve, and others may even get more 
than they deserve, yet other people will struggle on and not 
get anything.

It is rather like going out for a meal with a number of 
friends who decide to split the bill at the end of the evening. 
If you are a non-drinking vegetarian you may end up paying 
more for your meal than the person who has had a fi llet 
steak, a nice French wine and the cheese board. The point is 
that there is a pot of funds available to resolve your fi nancial 
problem, but it is limited. If you are a deserving case you 
need to consider your options. The lenders, for their part, 
need to get innovative, avoid letting cases ‘go legal’ and 
work with those deserving cases to ease the burden through 
sensible debt deferment, interest forgiveness and, ultimately 
in some cases, debt forgiveness.

Talking to people about fi nancial matters tends to induce 
a ‘glazed eyes’ reaction, so I am hoping that by setting out 
this book as simply as possible, with as little jargon as the 
subject allows, will encourage you to read it through. To 
make it even more accessible, I have dealt with most of the 
content through a series of questions you may want to have 
answered. I also provide examples based on fi ctitious people 
and situations to explain some points. For those who want 
an even quicker read, there are summaries and key points at 
the end of each chapter.

Of course, this book simply could not deal with your 
individual problem, so please seek advice from a qualifi ed 
professional before taking any action. What the book can 
do is introduce you to the processes that are available to 
assist you with your diffi culties and to enhance your fi nan-
cial knowledge. It may also be of interest to people who are 
looking to enter the property market to purchase a family 
home, or small business owners who are seeking fi nance. It 
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will go some way to explaining the changing dynamic that 
has risen from the new codes and legislation.

The various codes and legislative changes are, in a sense, 
retrospective, as they are designed to resolve a problem that 
has already occurred, at a time when the rules of engage-
ment between lenders and borrowers were different. The 
codes that are now designed to keep people in their homes 
will impact on the lenders’ view of mortgage lending in the 
future. 

As a result of the changed employment market, the call 
for more stringent analysis of mortgage loans and a Code 
of Conduct on Mortgage Arrears that makes realisation of 
security more diffi cult, many potential borrowers may fi nd 
it more diffi cult to get mortgages in the future. At the very 
least, mortgage conditions may be more onerous. 

The same may be true for many small businesses, which 
traditionally relied on the provision of guarantees or the 
equity value in homes and property to attract bank support. 
The new codes, insolvency legislation and bankruptcy laws 
will dilute the value of these supports to a lender and may 
have an impact on the level of facilities they are willing to 
lend. This may only be a short-term issue, and over the next 
number of years lenders may have to develop new lending 
models to cope with the changed environment while at the 
same time dealing with the legacy of the boom years.

These issues are not your concern. Neither are promis-
sory notes, Troika reports, fi scal cliffs and all the other issues 
raised in the media that serve to distract people with debt 
problems from their primary goal: you need to focus on your 
challenge, your match fi tness, your game plan and your 
solution.

I hope that this book will help you on your journey to 
resolve your particular situation.

Fran Dalton
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Introduction

What great thing would you attempt if you knew you 
could not fail? 

Robert H. Schuller, US author and motivational speaker

As I mentioned in the preface, I still consider myself a banker, 
and I have some knowledge of how debt default is resolved. 
Here’s the fi rst insight of this book. If you remember this, it 
will immediately ease your mind:

You may think this strange, but at this time most lenders 
will do almost anything to avoid taking your house. If you 
do nothing more than accept this fact and read no further in 
this book, you have a good chance of achieving your goal. 

The second thing to bear in mind is that lenders have 
engaged in loan modifi cations since banking began. Loans 
go wrong, and lenders have to take a pragmatic approach to 
resolve the problem. True, the problem is bigger now – but 
some banks have been capitalised to take care of this. 

One slight diffi culty is that, as the taxpayer has injected 
funds into these lenders, there are more calls for a general-
ised approach, more commentary and more input from the 
media and other parties about what the banks should do. In 
the past, loan modifi cations would have been done in private 
and would have been less likely to lead to more widespread 

The last thing a lender wants is your house.
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loan modifi cations. Banks prefer to work on a case-by-case 
basis and in complete secrecy.

The third thing to be aware of is that there are very few 
house repossessions in Ireland (and very few bankruptcies), 
and lenders usually only use them as a last resort. This does 
not mean that the lenders are pushovers, and it may be that 
the level of repossessions and bankruptcies will increase 
in the coming years, but it does mean that lenders will not 
rush to repossess unless they see no other option. This may 
provide the latitude for you to do a reasonable deal. 

To give you an idea of whether (and how) this book can 
help you, below is an outline of the topics we will be discuss-
ing in the following chapters. This will give you an idea of 
how you can use the information in this book to achieve 
what you need in relation to managing your mortgage debt. 
Reading the book will help you become more informed 
about areas that, until now, you may have found worry-
ing or confusing. As I mentioned in the preface, this is not 
an anti-bank book, so I will not be passing on any tricks or 
schemes to avoid what you legitimately owe and can afford 
to pay. But for those who need help, an understanding of the 
processes available to provide that assistance is essential. 

The book is divided into four parts, and each part deals 
with a specifi c area.

Part I

Part I will give you an overview of the processes in place to 
help you manage your mortgage debt. 

It will also answer many of the questions you might have, 
questions such as, ‘Which processes provide the best chance 
of debt forgiveness?’ and, ‘What is the impact of each on my 
standard of living or my ability to stay in my home?’ These 
will be addressed initially in Chapter 1 and dealt with in 
more detail in later chapters. 
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Chapter 2 briefl y describes the market participants; the 
role of the Central Bank; and the lenders, fi nancial advisers 
and others you may come across as you seek to deal with 
your current situation. This is important because there is a 
lot of noise out there from advisers wanting to help resolve 
your problem and from the media updating you on every 
move by the lenders, the government and other authorities. 
While you may be having problems, remember that this is a 
lucrative market for others; so knowing how each group fi ts 
into the equation is of paramount importance. Chapter 2 also 
provides a cautionary note in relation to picking the right 
adviser.

Chapter 3 gives an insight into how lenders generally deal 
with loan or mortgage defaults. This chapter will be of partic-
ular interest to those with buy-to-let mortgages or excessive 
personal debt, which fall outside the new process designed 
to assist those whose problems relate to their family home. 

Chapter 4 outlines how to manage the negotiation with 
your lender. There are key negotiation skills you need to 
know about, and even if you decide to use a professional 
adviser, you will need to stay active in your case and under-
stand the negotiation process. We will fi rst bring you through 
the principles of negotiation so that you know how to think 
about and approach this stage of the process. Negotiations 
have a formula, and you need to know this and be prepared 
to last the course. How many times have you seen labour or 
legal disputes resolved at the eleventh hour? Negotiations 
take time, as people tend to hold out and need to exhaust 
all the options so that they feel happy that doing the deal 
is the best result possible. This takes time, and if you give 
up, get angry or fail to plan adequately you will lose out. 
Once you grasp the theory and practice of negotiation we 
will look at what you can do, based on your fi nancial posi-
tion, to construct your case to the bank.
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Part II 

Now that you are familiar with the overall process and have 
begun to see how it could be of use to you, Part II will get 
into the specifi cs of the Mortgage Arrears Resolution Process 
(MARP). This was the fi rst process set up by the Central 
Bank of Ireland to deal with mortgage arrears. Its aim is to 
assist those who are in diffi culty with mortgage arrears on 
their private residence. 

The solutions set up by MARP consist of mainly short-term 
modifi cations to your mortgage loan, such as an ‘interest-
only’ period when interest is paid and capital payments are 
deferred. You will be unlikely to achieve either interest or 
debt forgiveness under the MARP process, so if this is what 
you need you should look at the other solutions discussed 
later in the book.

As I will show you in Chapter 5, the key to using MARP 
effectively is to engage with the process in order to get the 
protection that MARP offers. It is also important to know 
what is required of you and the bank on an ongoing basis. 
Operating within the process successfully will buy you 
plenty of time to consider your choices and the best way to 
get your life back on track. Knowledge of the process will 
also be important to get whatever concessions are needed to 
achieve your goal in relation to the resolution of your mort-
gage problem. Chapter 5 provides a general introduction, 
and in Chapter 6 we discuss the communication process that 
you will start with your lender, and how to set the agenda 
from the beginning to achieve your desired result. 

Perhaps the most important chapter in this book in terms 
of achieving interest or debt forgiveness is Chapter 7, in 
which I work with you on assessing your current fi nancial 
position. This is the cornerstone of everything you hope to 
achieve – an accurate assessment will make the solution to 
your problem much clearer. Many people just focus on the 
immediate problem – paying a contribution to their mortgage 
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so that they can stay in their home – and stop there. Chapter 
7 will help you to realise that staying in your house will 
probably not be a major diffi culty, but fi nding a long-term, 
acceptable solution to your problem will be harder, and this 
should be your focus.

The fi nal chapter in Part II, Chapter 8, deals with how 
your lender will assess your case, your right to appeal any 
negative response from your lender, and what options you 
have if you do not achieve your goal at this point.

Part III

In this part of the book I look at the longer-term solu-
tions now being used by lenders and discuss the situation 
for those who have diffi culty with properties not covered 
under MARP. People not covered by MARP – those in the 
 investment property market or the buy-to-let market – are 
people whose intention in buying the property was to rent 
it out to achieve a better return. If your problem property 
is not your private residence but an investment property, 
MARP is not directly intended to help you. In addition, the 
Central Bank of Ireland is encouraging banks to take a proac-
tive approach to dealing with problem buy-to-let mortgages 
in arrears. The positive aspect of this is that there may be an 
opportunity to achieve some debt relief. However, if your 
private residence is not in diffi culty this will require strong 
negotiation, as some of the solutions may require an attach-
ment to this property. 

The longer-term strategies now being operated by lenders 
are referred to as the Mortgage Arrears Resolution Strategy, 
or MARS. It is understood that many people require a more 
permanent solution to their situation, and an element of debt 
deferment may be necessary. I say debt deferment as there is 
no automatic interest or debt forgiveness under MARS, so to 
achieve this requires careful negotiation. 
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The key to any negotiation with the bank is making an 
accurate assessment of your current fi nancial position and 
your future income-generating prospects. You will also need 
to realistically assess your goals and incorporate these into 
any proposal you make to your lender. Even if you use a 
fi nancial adviser to help you, which is recommended, you 
will have to prepare this information for the proposal to your 
lender. As I will repeat many times throughout this book, 
being informed about the process and knowing what you 
want to achieve will give you more control and less anxiety 
over the outcome.

One point to note for those with buy-to-let mortgages is 
to examine carefully who is liable on the loan and factor this 
into any deal you strike. It is almost always the case that 
your spouse or partner will be in the family home, but it 
may not always be the case that your spouse or partner is 
liable on other commitments such as investment property or 
personal debt. Bringing them into the solution could worsen 
their fi nancial position without improving yours, so if this is 
the case you may need to achieve a trade-off.

Part IV 

In Part IV we will look at the new legislation enacted to deal 
with the high level of personal debt in the country, which 
is seen as restricting our ability to generate growth and 
employment due to weak consumer demand. This new legis-
lation involves brand new laws to tackle personal insolvency 
without the need for bankruptcy, and some amendments to 
the bankruptcy laws that make this option less stark.

A key point about insolvency is that it does not mean 
you have to prove that you will be insolvent for the rest of 
your life. Many people consider themselves solvent, as they 
believe they can resolve their fi nancial situation over their 
lifetime. In fact, the new insolvency legislation takes a short-
term, fi ve-year view. You need to be insolvent at present but 
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also have a personal insolvency practitioner certify that you 
are likely to remain that way for the next fi ve years. This is 
a key requirement of being able to avail of the new insol-
vency solutions to resolve your fi nancial diffi culty with your 
lender. 

Your lender is still actively involved at this stage, as the 
insolvency legislation is a non-judicial (non-court-based) 
process. It involves you appointing a personal insolvency 
practitioner to make a deal with your lenders on your behalf. 
As the process is, in effect, a bargain struck between you 
and your lenders it does not have the ramifi cations of bank-
ruptcy, so you will more than likely stay in your home and, 
if your employment contract allows it, stay in your job. The 
process also provides for a reasonable standard of living 
for you and your family with the possibility of signifi cant 
debt forgiveness after six or seven years. It sounds good, but 
there’s a catch, and that is that your lenders have a major say 
or (as some would contend) a veto on whether you achieve 
this. But this is not entirely true, as I will show in this part of 
the book. Chapters 12 to 14 cover the three processes set up 
to deal with personal insolvency: Debt Relief Notices (DRNs) 
for smaller debt, Debt Settlement Arrangements (DSAs) for 
unsecured debt, and Personal Insolvency Arrangements 
(PIAs) for those with secured debt up to €3,000,000.

In Chapter 15 we explore the new amendments to the 
Bankruptcy Act. The law relating to bankruptcy has been 
viewed as draconian – people had to wait twelve years to be 
released from the process and were subject to many restric-
tions on building a new life. The signifi cant change is that this 
period has now been reduced to three years, and the amend-
ments also accommodate a reasonable standard of living 
while you are in the bankruptcy process. Bankruptcy is not 
a decision that can be taken lightly, as it involves the sale of 
all your assets, including, in most cases, your home. Profes-
sional help is needed, but the change in legislation makes it 
an option worth considering for individuals whose ability 
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to earn a living is unaffected by the bankruptcy process and 
also for people in general when constructing a proposal for 
their lender. Professionals who are debarred from practis-
ing their profession if made bankrupt may fi nd this option 
closed to them.

Summary 

Achieving the right result in your interaction with your 
lender may involve travelling a very long road, with rest 
stops along the way. These rest stops are vital to your success, 
as they will dictate whether you accept the deal on the table 
or move on to a new process. MARP has seven possible 
outcomes, and MARS has three possible outcomes. Add to 
this the three procedures under the insolvency legislation 
and the fi nal bankruptcy procedure and you have fourteen 
possible solutions. If you factor in possible combined solu-
tions the numbers get more complex, so you have to stay 
alert and be active in the solution to your fi nancial diffi culty.

Using the process correctly will allow you time to consider 
options, but at the core of the process is the decision about 
how you and your lender will deal with the position you are 
in. You need to be active in this process. Ignoring the situa-
tion or leaving it to others may increase the stress associated 
with it and may lead to a less than optimal result.

My feeling is that you will need professional help if your 
diffi culties cannot be solved in the short term. If you move to 
the insolvency process, professional presentation is manda-
tory, so it makes sense to seek it earlier – at the MARS stage, 
when long-term solutions are being discussed. Many people 
feel they do not have the money to pay for professional 
advice. However, as I will stress when we discuss the assess-
ment of your fi nancial position, you need to factor in this 
expense when preparing your budget for your lender.

While many people are in diffi culty, current estimates are 
that only between six and ten thousand of us will avail of the 
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options provided by the new insolvency legislation. Most 
other people will have to deal directly with their lenders to 
achieve an acceptable result, and the outcomes will be hard 
fought by lenders. There is much talk in the media about 
debt forgiveness, but, at the same time, there is no plan for 
a general, across-the-board programme of debt forgiveness 
for those in diffi culty. Your lender will work on what they 
call a case-by-case basis, which means individual negotia-
tion, though they may have some generalised formulae with 
which to work. These could be specifi c to the bank or follow 
some general market principles.

That’s why having an understanding of the negotiation 
processes and where you stand to benefi t within them is 
vital to your success. You must convince your lender that 
their best option is the option you propose, and that this is 
one you can live up to. All the processes leading up to bank-
ruptcy have a strong emphasis on keeping you in your home, 
but the fear of losing your home can cloud your judgement 
and weaken your chances of achieving the best solution. 

Selling your house may also be your best option, and you 
need to consider it. Remember, lenders want to reduce their 
loans, so by selling you help them with this, and if they have 
already impaired your loan (this is a nice way of saying that 
they have written off part of it against profi ts) they may be 
willing to do a deal on the residual debt. I appreciate that 
this means you will have no home, but renting may prove 
more economical in the medium term, depending on the size 
of your loan. In addition, the location of your property may 
not now suit your changed circumstances, and this could be 
a good time to offl oad it.

We will end this introduction with a quote from the speech 
by the Governor of the Central Bank of Ireland to Limerick 
Law Society on 14 March 2012:

Step-by-step the challenges of this crisis of over indebted-
ness will be overcome, and it is crucial that, in the process, 
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the fabric of Irish society and the contractual underpin-
nings of our economy are protected. Thus, fairness is a key 
objective, which means both that debtors who can afford 
to pay do pay and that effi cient and effective arrangements 
for ensuring that those who cannot now pay fully are given 
a clear and coherent path forward that is consistent with 
affordability and sustainability.

There is much to consider in this statement, and it rein-
forces the principle that those who can pay should pay. It 
also places a big responsibility on lenders to manage the 
process to ensure that only genuine cases get relief. This is 
not as easy as it seems, as many people will look for interest 
and debt forgiveness. If you are a deserving case it is your 
responsibility to inform yourself and make your case to your 
lender. It is unlikely that they will automatically grant you 
relief if you do not ask for it and prove that you need it. 

The mechanism is now in place to assist you, so do not 
waste the opportunity to seek help – if that is what you need.
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Part I

Managing Your Mortgage Debt: An Overview

Part I will outline the processes put in place to deal with 
the mortgage arrears and personal debt diffi culties now 
facing our economy. It will also introduce the key market 
participants who will assist you. It will give an insight 
into how lenders approach dealing with loans in default 
and fi nish with some guidance on managing the negotia-
tion with your lender to make the deal.
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1 

Processes for Dealing with 
Mortgage Arrears and Personal Debt 

Knowledge is an antidote to fear.
Ralph Waldo Emerson, US essayist, lecturer and poet who led 

the Transcendentalist movement of the 
mid-nineteenth century 

Property is in our DNA: but is it time to consider new 
DNA? Property ownership in Ireland is among the highest 
in Europe. Is it time to reconsider our attitude to property 
ownership, particularly for those in negative equity who 
may be able to avail of the remedies now afforded by the 
new debt resolution processes?

We are a nation of homeowners: citizens in other countries 
are happy to rent. We prefer to own our home and pay it off 
over our working life, spending thousands on its upkeep, 
taxes and insurance. Many of us refurbish and extend our 
homes beyond our real requirements. 

Many people who are now in negative equity will spend 
the best part of their lives repaying a mortgage on a home 
they or their children may never own and spend thousands 
on a property that may end up belonging to someone else. 

This is because many of the loan modifi cation solutions 
being offered to those with personal debt diffi culties see 
people merely as tenants in their house. Many people could 
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have as much debt owed on their home when the loan 
matures as they have at present. 

Case Study

John and Alison have a €400,000 mortgage on a property 
valued at €200,000. Their fi nancial situation has deteriorated 
in recent years, and they anticipate that their income into the 
future will be roughly 70 per cent of past annual earnings. 
They are unable to meet their current mortgage payments.

They have been offered a split mortgage by their lender. 
This means that their mortgage is split into two loans, a Loan 
A and a Loan B, as follows:

• Loan A: €250,000, which they can continue to pay over 25 
years 

• Loan B: €150,000, which will be ‘warehoused’ for the 
present, but will still accrue interest (say 4 per cent 
annually)

If John and Alison pay off their Loan A mortgage in the 25 
years, their position will be as follows:

• Remaining Loan B Mortgage: €150,000 @ 4% for 25 years 
= €400,000

• Estimated value of property (assume 2% annual growth) 
= €328,000

If John and Alison fail to make inroads into paying off Loan 
B during the 25 years, they will still be in negative equity 
thereafter. 

Should the property increase in value at a higher rate, they 
may have equity in their home.

John and Alison need to consider the following:

• Is it likely that the value of their property will increase by 
100 per cent to clear Loan B?
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John and Alison’s case is not necessarily the same for every-
body, but it highlights the hard bargaining that will be 
a feature of unravelling the personal debt burden in the 
country.

Is Your Home an Asset?

Some fi nancial experts would argue that your private resi-
dence should not be considered an asset, as it is unlikely that 
you will sell your home at a future date to liquidate funds. 
You may, of course, view it as a fi nancial buffer for use in dire 
fi nancial need or to fund nursing care in old age. However, 
a house is normally passed on to family, who may use it as 
equity to get them started in life or to fund leisure pursuits.

So, apart from the enjoyment you get from knowing that 
you are living in your own home and, perhaps, the pleas-
ure you receive from passing on the house to your children, 
a house may be a burden rather than an asset at this time, 
particularly if you are in severe negative equity. 

I am mentioning this up front and before discussing the 
various mortgage resolution processes because the sale of 
your house may be an option worth considering. This is 
because, in the pursuit of loan modifi cation or debt forgive-
ness with your lender, an arrangement that involves selling 
your home could very likely achieve the best outcome. 

• How will they be able to pay off Loan B at retirement age?
• If they cannot repay Loan B, what is their lender’s expecta-

tion of repayment?
• What is their expectation of their ability to service an 

extended loan at retirement?
• Can they negotiate a zero interest rate on Loan B to ease 

the fi nancial burden in 25 years?
• Are there other options to consider? Insolvency? Or even 

bankruptcy?
• Do they need professional advice?

MDB-Final.indd   5MDB-Final.indd   5 26/03/2013   18:09:4026/03/2013   18:09:40



Making a Deal with Your Bank

6

Your lender will typically prefer debt forgiveness solu-
tions to be accompanied with a reduction in their loan book 
and, given the current bank credit environment, your ability 
to refi nance your reduced loan may be limited. Holding on 
to the loan and forgiving part of the debt is not an attractive 
solution for your lender. Your lender’s opening position is 
likely to be an element of loan modifi cation, while keeping 
you fully liable for the debt. 

The sale of the property provides an opportunity for 
reward to you, as the loan is being reduced, and a settlement 
on the residual debt on favourable terms may be possible. 

If John and Alison’s lender agrees to their proposal, the 
next ten years will be fi nancially tight. However, John and 
Alison will know that the end is in sight. Any loan resolu-
tion process should ensure that you do not end up a slave to 

Case Study (Conti nued)

John and Alison decide that the split mortgage is not attrac-
tive. The monthly repayment on the €250,000 Loan A is 
€1,320 per month and for this they could rent a perfectly 
good house in a desirable area. 

If the house is sold they will have residual debt of €200,000 
(house sold for €200,000). They decide to offer the bank 
€100,000 over ten years, based on support and guarantees 
from their family. 

Will the lender accept this solution to close out the loan? If 
the lender refuses, could they use the insolvency legislation 
to get an even better result?

As we will see when we look at the new insolvency legis-
lation, the residual debt could be considered unsecured 
debt, and if John and Alison have other unsecured borrow-
ings it may dilute their lender’s control over the repayment 
outcome. 
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a loan for the rest of your life and still have the burden of a 
mortgage when you are in your seventies.

The example above raises the question of whether life 
could be better if you sought a deal under which the house 
is sold. More important, it will make you think hard about 
any loan modifi cation proposal that may be offered by your 
lender. To ensure that it is acceptable, it is necessary to seek 
an incentive or reward for a new proposal, particularly if the 
new arrangement is going to seriously affect the standard of 
living you will have in the future. 

Later in the book we will look at the wider aspects of your 
fi nancial future, such as educating your children and having 
a comfortable retirement. This will help you think about 
what is best in the long term.

If I sell and do not fully repay, will I ever get fi nance 
again?

You may be concerned that a debt forgiveness solution will 
prevent you getting bank fi nance in the future. When you 
apply for a loan with a lender they will normally require 
a credit check. If you had late payments on other loans or 
a loan modifi cation with another lender it could show up 
on this check and will need to be explained. If you enter an 
insolvency arrangement you will appear on the register that 
the Insolvency Service of Ireland keeps of all those who have 
entered such an arrangement. If you arrange an adjustment 
to your mortgage under the mortgage resolution process it 
will also be recorded on your credit history.

Any new lender will take the circumstances of your case 
into consideration. However, you can be sure that banks will 
tend to be more stringent in their assessment in the future. 
Given that your credit history is already affected, you will 
have to consider whether a solution that does not involve debt 
forgiveness is better for your credit rating in the long term. 
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Given the current state of the economy and the prob-
lems the banks are dealing with, it could be a number of 
years before credit fl ows freely again. Other sources of 
credit exist to deal with the shortage of bank credit. You 
may have seen the increasing trend for car manufacturers 
to provide the credit required to buy their vehicles. This is 
an area of fi nance once occupied by the banks. Economies 
of scale dictate that car volumes must be produced and, as 
car fi nance is required, the car manufacturers come up with 
their own solutions when bank fi nance is scarce.

Banks are in the business of lending money and will in 
time adapt to the changed circumstances and fi nd ways to 
lend money, even to those with poor credit rating due specif-
ically to the property bust.

Is everybody in with a chance of debt forgiveness?
As I mentioned in the introduction, there is no general 
scheme to provide for debt forgiveness. There is no debt 
forgiveness calculator where you can enter in all the assets 
that you have – property, shares, house contents, etc. – and 
come up with an estimate of your gross wealth; no calcula-
tor into which you enter all the loans you have, such as your 
mortgage, loans on investment properties, car loans, credit 
card and other debts; and no calculator where you enter 
your income and prospective earnings. You can’t do all this 
and then estimate how much debt forgiveness is available 
to you and collect a cheque to give to your lender. No such 
calculator exists.

Any decision as to whether you achieve debt forgiveness 
will be based on the assets and liabilities mentioned above 
and your income, but only after a negotiated interaction 
between you and your lender. There are two clear  principles 
that run throughout the various processes set up to deal with 
the burden of personal debt:
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• Those who can pay should pay.
• Those who cannot pay deserve help.

The fear of a general scheme is embodied in the term moral 
hazard. This idea creates a concern that a process that makes 
it easy for people to avoid debts will be used by some people 
to do so. This could lead to more losses than anticipated in the 
banking system and, perhaps, more money being required 
from the taxpayer. The process also seeks to ensure fairness 
for citizens who did not extend themselves on buying prop-
erty during the boom: they should not have to support to an 
unfair degree the resolution of the problem. 

While most people may not be very happy with having 
to provide – through the austerity measures that have been 
introduced in the last few years – the solution to our personal 
debt crisis, they realise that if a solution is not found, it 
may be diffi cult to return the economy to the growth levels 
needed to generate employment.

Under Starter’s Orders!

The funds to solve the problem have been set aside, and the 
process to manage the negotiations is in place. The question 
is, are you ready? Have you considered your case for interest 
relief or debt forgiveness? 

We know all the big picture reasons for the process – the 
IMF plan, the regeneration of the economy – but these need 
not be your immediate concern. You may be tempted to 
just let things drift and take whatever solution your lender 
offers as long as you can get by. That is not a good idea, for a 
number of reasons:

• The economy will eventually improve, and solving problems 
may become less urgent.
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• You may miss the opportunity to place your fi nances on a 
footing that will give you a comfortable life, before and after 
retirement. 

• Despite the fear of moral hazard, those who are best informed 
about the process and can use their knowledge to present 
their case will benefi t. 

• The taxpayer has provided funds to solve this problem. If 
you genuinely deserve to partake in the process, you should. 

Debt Forgiveness Will Be a Lucrati ve Business 

Before we outline all the players in the market who have a 
part in the process designed to relieve mortgage debt, it is 
worth mentioning that in the next 12 to 24 months you will 
be bombarded with offers to help you solve your personal 
debt problem. Advertisements claiming up to 75 per cent off 
personal debt as achievable are already appearing. The inten-
sity of these adverts and approaches will increase. Just like 
the mania that surrounded property, there could be similar 
excitement about debt relief. While in the past banks could 
provide debt relief and the deal would remain confi dential, 
it is diffi cult to imagine that all deals done under the current 
process will be kept private. The public interest in property, 
debt relief and the banks means that in the coming years the 
media may feature reports about deals done. People were 
attracted into property during the boom years based on 
available money, attractive advertising and the promise of 
success. They may also have been infl uenced by families’ 
and friends’ stories of ‘no-brainer’ investment opportunities. 
The herd mentality was everywhere. 

The same could easily happen with debt relief – individu-
als with little knowledge of the process could be attracted to a 
fee-paying situation with a fi nancial expert who guarantees to 
handle matters. While this may be what is required to resolve 
your case, it is important that you do your own research and 
assessment to ensure that you get the right advice, at the right 
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price, which achieves the right result for you. This book can 
help, but the responsibility to be informed is yours.

What are the processes of debt relief and debt 
forgiveness?

I will provide a summary of all the processes set up to resolve 
the mortgage arrears problem and the wider personal debt 
problem in the economy. The journey from start to fi nish is a 
marathon, not a sprint, and you should prepare yourself for 
the long haul. 

You may be anxious to fi nalise matters, but doing it 
quickly at the expense of an unworkable deal does not make 
sense. I recommend expert advice from the start, combined 
with keeping yourself informed and active in the resolution 
of your diffi culty. 

The processes of debt relief and debt forgiveness fall into 
four categories or levels, outlined as follows:

Processes of Debt Relief and Debt Forgiveness

Mortgage Arrears and/or 
Personal Debt Process

Codes or Laws Guiding the 
Process

Level 1: Mortgage Arrears 
Resoluti on Process (MARP)
This consists mainly of a short-
term loan modifi cati on and 
adjustment that provides cash-
fl ow relief unti l the seriousness of 
the situati on is assessed.
There is generally no talk of debt 
forgiveness at this stage.

Code of Conduct on Mortgage 
Arrears 2010
This code is issued under 
Secti on 117 of the Central Bank 
Act 1989.
The code sets out how banks 
should deal with customers who 
are in arrears or are likely to 
go into arrears on their family 
home.
The emphasis is on helping 
people work through their prob-
lem and remain in their home.

(Conti nued)
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Processes of Debt Relief and Debt Forgiveness (Conti nued)

Mortgage Arrears and/or 
Personal Debt Process

Codes or Laws Guiding the 
Process

Level 2: Mortgage Arrears 
Resoluti on Strategy (MARS)
This level (which is a subsecti on of 
MARP above) is designed for more 
long-term soluti ons to mortgage 
arrears where it is assessed that 
you are unlikely to be able to pay 
the current mortgage payment 
amount.
There is sti ll no talk of debt 
forgiveness, and it seems the 
intenti on is that you remain liable 
for all the debt – in other words, 
this is debt deferral rather than 
debt forgiveness.
Debt forgiveness or interest relief 
may be possible. This will require 
negoti ati on as part of the formal 
structure that Level 2 provides.

Bank response to Central Bank 
request
This second level of the 
mortgage arrears resoluti on 
process is provided by your 
lender at the request of the 
Central Bank of Ireland to 
address the long-term needs of 
those in diffi  culty.
It is recognised that some 
people may be unable in 
the near future to service 
the mortgage they originally 
entered into.
In many cases the problem 
could be that repayment 
as originally envisaged is 
impossible.

Level 3: Personal Insolvency 
Arrangements (PIAs)
This involves using a personal 
insolvency practi ti oner, who 
negoti ates debt relief or 
forgiveness on your behalf.
The process seeks to achieve 
some form of debt forgiveness 
as an alternati ve to the deferred 
soluti ons in Level 2 or bankruptcy 
at Level 4.

Personal insolvency legislati on 
set up by the government 
The process does not involve 
the courts directly (it’s a non-
judicial process) and provides 
for an agreement to be reached 
between a borrower and his/
her creditors using a personal 
insolvency practi ti oner as an 
intermediary.

(Conti nued)
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Processes of Debt Relief and Debt Forgiveness (Conti nued)

Mortgage Arrears and/or 
Personal Debt Process

Codes or Laws Guiding the 
Process

Your personal insolvency 
practi ti oner, once they establish 
that you are eligible for a PIA, 
seeks to negoti ate with your 
lenders and other creditors on 
your behalf to agree on a new 
proposal to deal with your debts.
The agreement, if approved, 
will run for six to seven years, 
aft er which you will be free 
from unsecured debts. Secured 
debt remains in place, but the 
objecti ve is to reduce it to a level 
in line with your ability to repay.

There are eligibility conditi ons, 
and the process is monitored 
and overviewed by the 
Insolvency Service of Ireland 
and the court to ensure that all 
conditi ons are met.
There is an emphasis on keeping 
you in your home, and it seems 
that you will be able to conti nue 
in your current job if your emp-
loyment contract allows this.
To achieve the benefi t of a PIA 
you must get the agreement of 
your lenders. Some commen-
tators believe they have an 
eff ecti ve veto on the process.

Level 4: Bankruptcy

This involves an applicati on to 
the court by you or one of your 
creditors.
This involves the sale of all your 
assets for the benefi t of your 
creditors. It will normally involve 
the sale of your home.

Irish Government Courts: 
Bankruptcy Acts 1988
This is a judicial (court-based) 
process whereby a court-
appointed offi  cial assignee 
oversees the sale of all your 
assets for the benefi t of and 
distributi on to your creditors.

Case Study 

Paul and Mary have a mortgage of €150,000 from their 
lender. Paul has lost his job but is hopeful that he will return 
to work within the next six months.

The loan has fi fteen years to run, with monthly payments 
of €1,100: €500 in interest and €600 in capital repayments.
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At what level do I receive debt forgiveness?
As we shall see when we look at your personal fi nancial 
position, it is essential that you make an accurate assessment 
of your fi nancial position now and into the future. Achiev-
ing debt forgiveness is not automatic and is unlikely to be 
offered to you by your lender. You can place it on the agenda 
from Level 1, but remember that any assessment by your 
lender as to whether to offer debt forgiveness as part of their 
solution will be based on your fi nancial situation. 

Paul and Mary approach their lender for a loan modifi ca-
tion, but are happy that they can at least meet the interest 
payment of €500.

A Level 1 solution would involve a short-term loan modi-
fi cation, which, after looking at all the options, may consist 
of one of the following:

• Paul and Mary pay €500 (interest only) per month for a 
period.

• Based on an assessment of Paul and Mary’s fi nancial posi-
tion, their lender may seek a contribution of between €0 
and €600 towards capital repayments as well as the €500 
interest payment. 

When Paul returns to full-time employment the monthly 
payment will increase to allow for the deferral of the capital 
repayments during the loan modifi cation period. If Paul and 
Mary were on interest-only payments for one year (€500 
per month), their monthly repayments would increase by 
approximately €60 per month. This is not an extra charge but 
refl ects the fact that the capital is now being repaid over a 
shorter period.

There is no debt forgiveness involved at this level and the 
amount owed remains the same.
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While the processes outlined above are to a certain extent 
separate, you may, when preparing your case, be better 
prepared if you treat them as one. This is because you may 
have to proceed from Level 1 to Level 4 to achieve your 
result. Alternatively, if you have decided that Level 4 is not 
an option it will make your preparation for Levels 2 and 3 
more important, as your negotiation position may be weak-
ened if you wish to avoid bankruptcy

We will cover each level in more detail later in the book, 
but rather than keep you in suspense, here’s a summary of 
debt forgiveness at each level:

Level 1

Level 1 provides short-term relief until a clearer picture is 
available to your lender regarding your long-term ability 
to repay your mortgage. Level 1 is focused mainly on your 
private residential property. Given the diffi culties of untan-
gling a mortgage on buy-to-let properties from your family 
home, these will also tend to be dealt with by your lender, at 
least initially, in a similar fashion. Short-term Level 1 solu-
tions include the following:

• Only interest is paid on your mortgage for an agreed period. 
• Interest plus some capital is paid, but not the full capital due 

under the mortgage. 
• You make no payments for a period of time (a moratorium 

on payments).
• You extend the term of the mortgage to reduce payments. 

This can be used where you can afford the new extended 
monthly payment amount and can pay off the mortgage 
over a reasonable time, say by age 65.

• The type of the mortgage could be changed, except in the 
case of tracker mortgages.

• Arrears and interest could be added to the loan.
• A combination of any of the above.
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As you can see, these solutions provide temporary relief, 
but the amount of your liability remains the same or could 
increase if you cannot pay the full interest due every month. 
There is no debt forgiveness anticipated at this level. 

The Level 1 solutions can suit those borrowers whose 
diffi culty is temporary and who can see their way to fi nan-
cial recovery and repayment of the loan amount. 

Level 2

Level 2 provides long-term solutions for those with mort-
gage arrears and repayment diffi culties. They comprise three 
main options:

• A trade-down mortgage
• A split mortgage
• A mortgage-to-rent scheme

Debt forgiveness is not automatic in these options, particu-
larly with split mortgages and trade-down mortgages, where 
the main benefi ts are affordability of the new mortgage and 
the ability to stay in the family home. However, you retain 
full liability for the original amount borrowed. You need to 
consider whether a solution at this level is acceptable to your 
long-term fi nancial position. 

Warehousing – or putting some of the debt to one side 
until some future date – does not get rid of it. You still owe 
the money. If you have no chance or only a very slim pros-
pect of being able to pay the debt in the future, you need to 
consider carefully what you agree to. (We will cover these 
options in more detail in Part III.)

Level 3

It is only at this level, where you are considering the 
personal insolvency route, that debt forgiveness is clearly on 
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the agenda and is, in fact, the object of the exercise. For this 
process it is mandatory to engage the services of a personal 
insolvency practitioner to represent you to your lenders. 
Their objective is to convince your lender to provide debt 
forgiveness and to persuade them that the solution offered 
is preferable to you looking to the Level 4 bankruptcy 
solution. 

This will not be simple, because the voting rights afforded 
each class of lender means that you must convince the major-
ity of them to agree. There is more detail on this process in 
Part IV.

Level 4

This is the fi nal option, and it involves either you or your 
lender seeking your bankruptcy. In the past this was quite a 
long-drawn-out solution, as it involved twelve years in the 
hands of a court-appointed offi cial assignee, but the term has 
now been reduced to three years. Bankruptcy places many 
restrictions during its term on the person made bankrupt. 
The most signifi cant thing is that it involves the sale of all 
assets. We will look at this in Chapter 15.

Do I get to stay in my home?
All processes, except bankruptcy, place an emphasis on you 
being able to remain in your family home. It is more than 
likely that you will be able to do so. Level 1 and 2 solutions, 
which are covered by the Code of Conduct on Mortgage 
Arrears, focus strongly on you remaining in your home. As 
pointed out, the solution they offer involves deferring debt 
and interest payments rather than debt forgiveness. In other 
words, you stay in your home and keep the same level of 
debt. If you are heavily in debt or insolvent you may need 
to get debt forgiveness on the agenda at Level 1 and 2 or 
consider options that involve the sale of your home. 
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Even at Level 3 the insolvency legislation states that any 
proposal prepared by your personal insolvency practitioner 
should aim at not requiring you to sell your home, subject 
to certain tests that will be considered by your personal 
 insolvency practitioner. These include:

• The cost of remaining in the home (including rent,  mortgage 
loan repayments, insurance, management fees, taxes, etc.)

• Your income and other fi nancial circumstances as disclosed 
in your fi nancial statement

• Your reasonable living and accommodation needs
• The cost of staying in your home versus living in alternative 

accommodation

The point here is that while it is not certain that you will 
be able to stay in your home under a Personal Insolvency 
Arrangement (PIA), the legislation does allow for  considering 
and analysing the possibility. It may come down to the 
appropriateness of the house to family size and income, and 
the solution may involve still having a family home, but not 
the one you are currently living in – in other words, trading 
down to a smaller house.

Will I have enough to live on?
Here again the insolvency legislation provides assistance. 
It specifi es that any PIA should not require you to make 
payments to your lenders that do not allow you to have 
suffi cient income to maintain a reasonable standard of living 
for you and your dependants. It will be up to the Insolvency 
Service to provide guidance on what is a reasonable  standard 
of living. 

Currently at Levels 1 and 2 you will complete a standard 
fi nancial statement outlining your assets, liabilities, income 
and outgoings. Your lender will seek to restrict outgoings so 
that you can at least pay interest and perhaps some capital. 
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Accordingly, there is no set formula. It may well be the case 
that when guidance is provided on what a reasonable stand-
ard of living is, it will be adopted across the fi nancial sector. 

However, it is quite possible that setting a reasonable 
standard of living will be problematic. Different social 
groups have different expectations about living standards. 
They also have different expectations about lifestyle and 
accommodation. Will a reasonable standard of living be set 
in relation to your past income or living standards, or will 
it be a ‘one-size-fi ts-all’ estimate? At the moment we do not 
know: we will have to wait for the guidance provided by the 
Insolvency Service.

SUMMARY

After reading this chapter you will realise that getting some 
loan modifi cation or relief will not prove that diffi cult as 
the codes and legislation implemented by the Central Bank 
of Ireland and the government place a strong emphasis on 
keeping people in their homes. Your lifestyle will be moni-
tored and, at best, you will have a reasonable living standard. 
(However, this depends on what ‘reasonable’ means to you.)

Debt forgiveness can only be assured at Level 4 
– bankruptcy. However, it should be possible at Level 3 – 
insolvency. It is also possible at Level 2, but you will have to 
make strong, rational and effective arguments to your lender 
that will convince them that some level of debt forgiveness 
is the best outcome. Setting out and analysing your fi nancial 
position is of utmost importance: it is the cornerstone of all 
negotiations. 
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Key Points in this Chapter

1. There are a number of processes in place to help you achieve 
a modifi cati on to your mortgage and other loans. 

2. There is also an expectati on that you will engage fully with 
your lenders in seeking a soluti on. In fact this engagement has 
to last at least six months before you apply for a PIA. 

3. The objecti ve of PIAs and bankruptcy is debt forgiveness.
4. The mortgage arrears process is initi ally focused on soluti ons 

that defer liability rather than forgive liability. However, debt 
forgiveness may be achieved based on strength of argument. 

5. All processes, except bankruptcy, emphasise you being able to 
remain in your family home. 

6. A key driver of your success will be your  fi nancial statement, 
which will be forensically examined by your lenders. You 
must get this correct. (We will discuss this in greater detail in 
Chapter 7.)

7. It is important that you take the long view and consider that a 
bett er result may be achieved by selling your home. 

8. The Level 1 and 2 mortgage arrears process can last a lifeti me 
with annual reviews, so if you cannot envisage a way out of 
your fi nancial diffi  culti es in fi ve years, it may be worth taking 
advice on other soluti ons.

9. All soluti ons will provide for a reasonable standard of living 
and, while you may not be happy with the proposed lifestyle, 
in the case of Level 3 and 4 resoluti ons it will not last forever. 

10. The taxpayer has provided for debt forgiveness to fellow citi -
zens. This is an opportunity for those in most need to get their 
lives back. Do not waste it.
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The Market Participants

People create their own success by learning what they 
need to learn and then by practising it until they become 
profi cient at it.

Brian Tracy, Canadian author and motivational speaker

Now that you may have an idea of the four processes put in 
place to assist with the personal debt crisis in this country, 
this chapter will outline the various players you may encoun-
ter on your journey to resolve your mortgage debt situation. 
It will also deal with some other questions you may have 
about the timing of each process, debt forgiveness, your 
lender’s ability to veto your proposals, and how you prove 
insolvency.

The Parti cipants in the Market

We have provided an overview of the various processes that 
have been put in place to help you deal with your lender 
on your fi nancial position. The legislation enacted by the 
government will also assist this process and will introduce 
a new government body, the Insolvency Service of Ireland, 
and a new style of professional adviser called a personal 
insolvency practitioner.

In this section we’ll look briefl y at some of the participants 
you may come across:
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• Central Bank of Ireland
• The banks 
• Financial Services Ombudsman
• Money Advice and Budgeting Service (MABS)
• Personal insolvency practitioners
• Insolvency Service of Ireland

The Central Bank of Ireland 

The Central Bank Reform Act 2010 created a new single 
unitary body – the Central Bank of Ireland – responsible 
for both central banking and fi nancial regulation. The new 
structure replaced the previous related entities, the Central 
Bank and the Financial Services Authority of Ireland and the 
Financial Regulator. The Act commenced on 1 October 2010.

The Central Bank seeks to achieve the twin and related 
objectives of a stable fi nancial system and consumer 
protection.

From a consumer protection point of view the Central 
Bank of Ireland has issued a number of codes on how insti-
tutions should deal with their customers and prospective 
customers. All these codes are available to download from 
the Central Bank of Ireland website (www.centralbank.ie). 
The key codes for our purposes are:

• Consumer Protection Code (2012) – Provides direction to 
regulated entities such as lenders as to how they should deal 
with their customers. This code, being a general code, may 
be of particular interest to those whose fi nancial diffi culties 
are not specifi cally addressed by another code.

• Code of Conduct on Mortgage Arrears – The key regulatory 
code for dealing with the growing mortgage arrears problem 
and how lenders should address this with their customers. 
We will go into some detail on this code, as it is the basis of the 
Level 1 and 2 arrears processes already outlined in Chapter 
1. I shall focus on what I consider to be the most important 
elements in helping you resolve your fi nancial situation.
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• Code of Conduct for Business Lending to Small and 
Medium Sized Enterprises (2012) – Provides direction on 
lending to the SME sector. This code could be of interest 
to those with property diffi culties in their personal name, 
which qualifi es as a business lending.

The Central Bank of Ireland has many other functions, which 
are outlined on its website, but we will focus on the codes 
listed above to assist you in your dealings with your lender. 

The Banks

The challenge for those seeking relief from their fi nancial 
diffi culties will be to negotiate effectively with their lender 
to achieve a deal that is acceptable and maintainable. Your 
lender will be guided by the various codes and legislation 
put in place to which they must adhere. They will be reluc-
tant to concede ground unless your argument is convincing 
and they have no better solution on the table. Doing your 
homework and getting good advice will give you the best 
chance of success. 

Financial Services Ombudsman

This is a statutory body set up to deal independently with 
unresolved complaints you may have in relation to your 
dealings with your fi nancial service provider. The Financial 
Services Ombudsman’s Bureau is an investigative service 
only. It is not in a position to offer advice or information 
regarding the details of your complaint/query, as it must 
remain impartial at all times. 

Money Advice and Budgeti ng Service (MABS) 

This is a free, confi dential, independent service for people 
in Ireland who are in debt or in danger of getting into debt. 
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MABS will work with you and provide support in drawing 
up realistic budgets and maximising your income. MABS 
also supports clients in dealing with their debts according to 
their budget.

If you have multiple lenders and different types of debt 
(personal loans, credit cards, etc.) MABS can help you 
propose a solution to your lenders. 

Personal Insolvency Practi ti oners

Recent personal insolvency legislation represents a radical 
overhaul and modernisation of the country’s personal 
insolvency law. The process of personal insolvency will be 
described more fully later in this book. However, it is impor-
tant to recognise the three parties that make up this process:

• Personal insolvency practitioners
• The Insolvency Service of Ireland
• The court

The process is non-judicial, which means that while the court 
confi rms the arrangement and provides initial protection to 
you if you enter the process, it does not adjudicate on any 
proposed arrangement between you and your lender. The 
deal is negotiated between the personal insolvency practi-
tioner you appoint and your lender. It is a requirement of 
the legislation that you appoint a personal insolvency prac-
titioner – under the insolvency process you cannot deal 
directly with your lenders or other creditors.

There are two main requirements for using this route to 
solve your fi nancial diffi culties:

• You must be insolvent. This will involve producing a 
prescribed fi nancial statement. 

• There is a maximum of €3 million on secured debt.
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There are many other conditions, and your personal insol-
vency practitioner will cover these with you, but their fi rst 
objective is to establish whether you are eligible. 

Accordingly, if you are seeking a long-term solution, 
before starting any negotiations with your lender it may be 
best to have an initial meeting with a personal insolvency 
practitioner to ensure that you are eligible to take this course 
of action. If negotiations with your lender are not getting the 
required result it would be useful to know whether personal 
insolvency is an option.

In general, having an adviser at an early stage can focus 
the discussion with your lender for the benefi t of both of 
you, and this is worth considering.

If, following an unsuccessful negotiation with your 
lenders, you decide that insolvency is the best course of 
action, you will be unable to engage directly with your 
lenders under the personal insolvency process, and you 
must work through a personal insolvency practitioner. 

Personal insolvency practitioners have many duties to 
carry out in order to achieve a successful result. They will 
explain the process and its implications for you, and advise 
you on the possible outcomes.

Once you decide to proceed, in the fi rst instance: 

• They can get you protection from your creditors/lenders for 
a period of 70 days (it may be possible to extend this by 40 
days). This is called a protective certifi cate. 

• During this protection period they will try to achieve an 
agreed solution to your debt problem, which will more than 
likely involve debt forgiveness. 

• They will deal with the Insolvency Service of Ireland in rela-
tion to their requirements. 

The personal insolvency practitioner will fi rst require a 
fi nancial statement of assets, liabilities and expenditure so 
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that they can assess your eligibility for a PIA. A PIA is a 
plan, agreed with all your creditors, for how you will deal 
with your debt problems. 

Based on the criteria set out in the legislation and your 
prescribed fi nancial statement they will apply to the Insol-
vency Service for a protection certifi cate. 

There are many practitioners who can assist with personal 
insolvency, and the number is likely to increase. As personal 
insolvency is not a judicial process, many professionals can 
get involved in this work. There may be a new form of regis-
tration or authorisation for this role – as is the case with 
fi nancial advisers – and it is important that you work with 
someone who is authorised and qualifi ed to represent you.

Insolvency Service of Ireland 

This new body will carry out a number of functions under 
the new insolvency legislation. The functions likely to be of 
most interest to you are:

• Monitoring the operation of arrangements relating to 
personal insolvency

• Processing applications for protective certifi cates
• Maintaining a number of registers for protective certifi cates, 

Debt Relief Notices (DRNs), Debt Settlement Arrangements 
(DSAs) and PIAs 

• Contributing to the development of policy in the area of 
personal insolvency

Finding an Approach to Your Diffi  culti es

You will have realised by now that the process of achiev-
ing anything other than some short-term relief from your 
fi nancial diffi culties may be a long one. Your lender will 
more than likely opt for an extended period of consultation 
with an emphasis on deferring any talk of debt forgiveness 
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until it is absolutely necessary. They will need to distinguish 
between those who can pay and those who can’t. They will 
also be seeking to structure deals that recover the maximum 
amount of capital, either now or in the future. You must 
also bear in mind that the extent of mortgage arrears in 
the banking system will slow progress on individual cases 
unless you seek to drive the agenda yourself. 

If I were to estimate how long the process would take, I 
would say that it could take between 12 and 36 months to 
complete all stages. This is based on the fact that before you 
enter the Level 3 (insolvency) process it is expected that you 
will have spent at least six months trying to resolve the situ-
ation with your lender. The insolvency process can take a 
further 110 days. Therefore, even if you have a plan to resolve 
your position as quickly as possible it will be almost a year 
before you have to decide on whether to go for bankruptcy. 

Proper engagement during the earlier stages of the mort-
gage arrears process could see you spend at least twelve to 
eighteen months in discussion with your lender before any 
major action takes place. 

One of the diffi culties with the mortgage arrears process 
for those who are seeking a quick result, including debt 
forgiveness, is that it can drag on for some time. This may 
suit some people who only require short-term assistance. 
However, these early processes do not automatically result 
in debt forgiveness, and if debt forgiveness is your goal 
you need to drive it yourself and keep it on the agenda. The 
Level 2 Mortgage Arrears Resolution Strategy (MARS) was 
devised for longer-term solutions. However, as I pointed out 
in Chapter 1, MARS is primarily focused on debt deferment 
rather than debt forgiveness. 

You must control your own destiny if you are to achieve the 
result appropriate for you. For this reason it is worth spend-
ing time getting informed about the process and considering 
your initial view on what you can achieve before engaging 
professional help. As I will continue to remind you, it is your 
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responsibility to secure your fi nancial future. Professional 
advisers can help, but you will be expected to adhere to any 
revised deal they negotiate for you with your lender. In the 
case of personal insolvency, if you breach the deal you can 
end up back where you started with all your original debts.

Some of the key issues you will need to get straight in 
your mind before entering into extensive talks with your 
lender are:

• What is your current and prospective fi nancial position? Are 
you insolvent with no prospect of reversing this situation in 
the next fi ve years?

• How does your current indebtedness affect your ability 
and that of your dependants to have an acceptable fi nancial 
future?

• What is your attitude to selling your home or other proper-
ties to achieve the desired result?

• What do you consider to be your best result?
• What is your goal? Debt forgiveness? A better living stand-

ard? Or both?

You need to involve and get the opinions of all those affected 
by your current fi nancial position, including your spouse or 
partner, adult children and guarantors. 

We shall address these issues throughout the book, but it 
is important to start thinking about them now.
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How long will it all take, and what can I expect?

Mortgage Arrears Timeline and Outcomes

Durati on of the Process Likely Outcomes

Mortgage 
Arrears 
Process 
(MARP and 
MARS)

• Initi al period: 12–24 
months

• Long-term deal may 
involve servicing an 
element of the loan 
with a deferment of a 
porti on 

• Conti nuous annual 
review of fi nancial 
positi on with a view to 
enhanced payments 

• Process ends when 
the mortgage returns 
to capital and interest 
repayments or the 
loan is repaid or the 
property is sold 

• Sale of the property 
may require a deal to 
be reached on residual 
debt (if any) 

• Process likely to 
conti nue for many years

• Low possibility of debt 
forgiveness

• Possibility of interest 
forgiveness

• You may be liable for 
the full amount of the 
loan and interest.

• In the most diffi  cult 
case you may never 
own your home.

• You will have conti nued 
fi nancial austerity with 
annual monitoring of 
your income.

• You get to stay in your 
home.

(Conti nued)
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Mortgage Arrears Timeline and Outcomes (Conti nued)

Durati on of the Process Likely Outcomes

PIA • Negoti ated soluti on, 
which could be 
completed in 6–7 years 
(subject to conditi ons)

• Element of debt 
forgiveness

• Possible to stay in 
home

• Reasonable living 
standard during the 
process 

• Can expect improved 
standard of living aft er 
6–7 years

Bankruptcy • Court-based soluti on
• You could be out of 

bankruptcy in 3 years.

• Safest to assume all 
assets will be sold, 
including the family 
home

• Reasonable standard 
of living for 3 years

• Can expect improved 
standard of living aft er 
3 years

• Debt free aft er 3 years

Personal insolvency looks like the best deal for debt 
forgiveness… Is it?

Insolvency is not bankruptcy, and it does not have the same 
impact on your lifestyle or impose restrictions on you being 
able to work. Insolvency may therefore be of particular 
benefi t to professional people and entrepreneurs, as they 
may be able to keep working during the insolvency period 
and leave the process with substantially reduced debt.

Personal insolvency is not a judicial process; it is  basically 
a deal struck between you and your lenders. Should a person 
become bankrupt, however, it may have an impact on their 
ability to continue to practise their profession under either 
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their employment contract or the rules of their professional 
body. It is quite likely that many  professional associations 
would take the view that if the problem is not directly 
related to the person’s professional practice and is non-
judicial, continuing to practise is allowable. The  diffi culty 
is not related to any professional malpractice on the insol-
vent person’s behalf, but rather to unrelated  property 
transactions.

A business person who is made bankrupt will have 
restrictions placed on them relating to their participation in 
any new business venture or management of a company. In 
insolvency, many of those restrictions may not exist, though 
raising fi nance may prove diffi cult. For those who can 
 generate an income based on their innate or acquired skills 
and who are not tied to a particular company, the insolvency 
legislation may prove useful, as they come out of the process 
after six or seven years.

It seems that any person, even those in paid employment 
as teachers, civil servants or even bank offi cials, will be able 
to enter the insolvency process, achieve debt forgiveness 
and continue working in their current job (provided their 
employment contract does not disqualify them). As this is 
new legislation and is intended to solve a personal debt crisis 
it would not make sense for those who enter the insolvency 
process to have their earning potential restricted.

How easy will it be to achieve debt forgiveness if I use 
the insolvency process? 

In order to achieve debt forgiveness you fi rst have to be certi-
fi ed as insolvent and then you have to convince your lender 
or lenders that you cannot repay your debts in the long term. 
Furthermore, you have to convince them that your proposed 
solution is the best that can be achieved and that it is in their 
interest to agree to it. This will mean that you and your 
personal insolvency practitioner will have to strike a balance 
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between what you can reasonably afford to pay and what 
your lenders will receive in bankruptcy.

Why would they agree to forgive debt when they can 
just defer it indefi nitely and hope that things improve? 

Your lender will decide on debt forgiveness as part of the 
solution if it suits their overall approach to dealing with the 
problem in their loan book. The following are some of the 
areas or solutions they will consider:

• Your lenders may want to solve the problem and have it 
disappear. They will not be a pushover, but if you are persis-
tent and come up with a fair proposal they may want to do 
business.

• You prepare your case well, make a convincing argument 
and provide an offer that is superior to that which they 
would achieve via bankruptcy.

• You, having exhausted all the arguments, move to achieve 
personal insolvency to ensure that your proposal is offered 
within a formal framework with court oversight. This 
may provide some protection or a second chance at a PIA 
(explained below).

• If you are willing to consider bankruptcy as an option and 
your lender is fully aware of this, it may focus their mind on 
your solution. 

The key is to try to construct a deal that is better than your 
lender’s best alternative so that they can be sure that there is 
no better option. 

Personal Insolvency Is a Formal Process 

You cannot just opt for insolvency and achieve it as you 
might with bankruptcy. While insolvency has the advan-
tages of being less public, less restrictive on your lifestyle 
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and also on your business activities, you need the majority 
of your lenders to agree, in accordance with a voting struc-
ture, to your proposal. This means analysing not only your 
position but also what your lender’s best outcome is if you 
don’t co-operate. 

Some would say that the lender has an effective veto 
on whether you achieve a PIA. However, the process has 
the benefi t of being a formal process with a beginning, a 
discussion about alternatives, and a defi nite end date – by 
which time either a deal is struck or it is not. So there is an 
eleventh hour, which will focus the minds of all parties. 
Another advantage is that to enter the process you will have 
to appoint an insolvency practitioner, who is independent 
of your lender. If they judge you to be eligible, they will 
arrange protection from your lenders and other creditors to 
allow them to sound out with those creditors what is accept-
able to them. 

The process will culminate in a proposal, which will either 
be accepted or rejected. However, each creditor will have to 
consider carefully whether they would do better with bank-
ruptcy. If you have multiple lenders and other creditors, you 
have a reasonable chance of getting a result.

How does the alleged bank ‘veto’ work?
Areas in the legislation that seem to favour the lender are 
the limit on the amount of secured debt with which you can 
enter insolvency, and the voting threshold you must achieve 
to get your proposed arrangement agreed.

You must have secured debt of no greater than €3 million 
to avail of a PIA. Secured debt above this amount is outside 
the legislation unless all the lenders or other creditors agree to 
allow it to be included. If you have multiple lenders or credi-
tors, in order to get your proposal agreed you must achieve 
the assent of 65 per cent of the creditors by value, and half of 
the secured creditors and half of the unsecured creditors. 
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So to achieve your goal your proposal and argument must 
be strong enough to achieve broad agreement and you must 
provide in your proposal suffi cient incentive for each lender 
to vote in your favour.

Why might the bank go all the way to bankruptcy?
Your lender will want to achieve the best deal, and this is 
understandable. However, they will always look at the next 
best alternative to doing a deal with you. They will under-
take a robust analysis of your expenses to restrict your 
outgoings, and you may fi nd this unworkable. However, the 
guidance on what is a reasonable standard of living, which 
the Insolvency Service of Ireland will provide, may help you 
on this (unless you fi nd what they recommend restrictive). 

During the insolvency process, it may be diffi cult for 
your adviser to put together a solution that involves you 
remaining in your house, if the lender feels that you have 
the capacity to trade down and you are resisting this option. 

In many cases, a big diffi culty, particularly for well-paid 
individuals, is the fact that once the process ends in six to 
seven years the lender has no access to your income should 
it increase beyond its current level. This may result in the 
lender preferring to look for long-term deals outside the 
insolvency process that involve a continuing payment over 
time. This may not be all bad if you can agree payment of 
a fi xed amount for ten to twenty years or until an agreed 
amount is paid off, and in return you achieve a good life-
style, stay in your house and get an adequate level of debt 
forgiveness. 

There is a delicate balance here that must be considered, 
and we will look at it in Chapter 4 when we discuss manag-
ing the negotiation to make the deal. 
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Will an unsuccessful outcome in the personal insol-
vency process lead to bankruptcy?

Bankruptcy is not a natural progression if the personal insol-
vency approach fails. You can apply for bankruptcy yourself 
if this is part of your strategy to resolve your problem. 
However, your lenders are unlikely to move quickly to this 
option unless the negotiations are acrimonious or they need 
to protect their security position. The new insolvency legis-
lation has made changes to the law on bankruptcy that make 
it less attractive for creditors who seek to make you bank-
rupt. We will look at bankruptcy in Chapter 15.

But one signifi cant adjustment is that the court, before 
agreeing to the commencement of the bankruptcy process, 
will look at whether you and your lenders have adequately 
sought to resolve the situation through the insolvency 
process. The court has the power to defer the bankruptcy 
process and refer the matter back to attempt resolution 
under the insolvency process. 

This is why I mentioned earlier that the insolvency 
process, being a formal process with an independent practi-
tioner, may provide some protection. Your lender may have 
to ensure that the deal you offered during the insolvency 
process was properly considered and that bankruptcy can 
achieve an enhanced result for them.

Will people know that I have entered into a PIA?
One of the responsibilities of the Insolvency Service, as 
outlined above, is to keep a register of those who enter a 
PIA. The public will be able to search the register to check 
whether people they are about to do business with have 
entered the process. The legislation also requires you to 
inform any person from whom you intend to get credit in 
excess of €1,000 that you have entered a PIA.
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How do I prove personal insolvency?
You will have to enlist the assistance of a personal insol-
vency practitioner, who will help you determine this and, 
more important, assess your eligibility for a PIA.

Here is a working defi nition and test of personal 
insolvency:

There are two primary tests for determining insolvency:

1. The cash fl ow test – An individual is regarded as insolvent 
if they are unable to pay debts as they fall due.

2. The balance sheet test – An individual is insolvent if total 
liabilities outweigh the value of assets.

These will provide a rough guide, but, ultimately, it will be 
up to your insolvency practitioner to assess whether you 
are insolvent and to certify this to the Insolvency Service of 
Ireland.

Whilst the defi nition above is a commonly held defi ni-
tion for ‘insolvency’, the Insolvency Act defi nes insolvent as 
follows:

… insolvent, in relation to a debtor, shall be construed as 
meaning that the debtor is unable to pay his or her debts 
in full as they fall due.

This defi nition seems to confi ne insolvency to the cash 
fl ow test alone. This may mean that those people who are 
in severe negative equity but can just about manage to pay 
their debts will be unable to avail of personal insolvency. In 
their case bankruptcy may be the only option available.

A person is insolvent if they have insuffi  cient assets to pay their 
debts and fi nancial liabiliti es.
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Finally, your insolvency practitioner has to certify that 
you are likely to remain this way for the next fi ve years. This 
is signifi cant because many people may look to resolve their 
problem with their lender over their lifetime and do not see 
themselves as technically insolvent. 

Establishing that you are insolvent early in the process 
may be useful in your negotiation with your lender, who 
may suggest a long-term solution without any reward such 
as debt or interest forgiveness. Being aware of your options 
under the insolvency process may help you assess alterna-
tive outcomes and also whether the deal suggested by your 
lender is reasonable.

SUMMARY

There are a number of institutions and practitioners you 
may come across on your journey to rebalance your fi nan-
cial position. The Central Bank of Ireland oversees the initial 
mortgage arrears process, and the government’s insolvency 
legislation takes over if agreement is not reached at the 
earlier levels. Bankruptcy is the fi nal option and, like the 
other options, needs sound analysis and professional advice 
before you proceed.

With the exception of bankruptcy, there is a strong 
emphasis in the mortgage arrears and insolvency process on 
helping you remain in your home or at least having a family 
home should the one you are living in be deemed excessive 
for your needs. As a reasonable living standard is also envis-
aged, ensure that you do the fi gures accurately to make your 
case.

It’s your responsibility to consider all the options avail-
able to you in order to deal with your fi nancial diffi culties, 
and you should not expect your lender to make a proposal 
for you. An adviser will help, but you should not be passive 
in the process. 
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Key Points in this Chapter

1. There are a number of parti cipants in the market. The most 
relevant to you are probably your lender and (at a later stage) 
your personal insolvency practi ti oner.

2. Consider all opti ons available to you to deal with your fi nan-
cial diffi  culti es.

3. Opti ons include MARP, MARS, personal insolvency and 
bankruptcy.

4. If you feel you have a good case, put debt or interest forgive-
ness on the agenda early on. 

5. Consider whether you are insolvent. A meeti ng with an insol-
vency practi ti oner may be required to confi rm this. 

6. Staying in your home may not be diffi  cult, but assess the real 
cost in terms of the overall deal and burden of debt going 
forward.

7. A reasonable living standard for you and your dependants is 
factored into the process.

8. Remember, the insolvency and bankruptcy opti ons have a 
defi ned ti meframe, whereas the lower-level mortgage arrears 
soluti ons may go on for your lifeti me.

9. Construct a proposal that will be att racti ve to your lenders 
and is bett er than their next best alternati ve.

10. Use a professional with the right qualifi cati ons.
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3 

Dealing with Default 

Insecurity exists in the absence of knowledge.
Anonymous

There is currently a massive emphasis on personal debt 
levels, prompted in no small way by the IMF’s plan for the 
recovery of the country and repayment of the funds loaned. 
The huge level of personal debt is a drain on the economic 
and social health of the country, and if it is not resolved it will 
be diffi cult to envisage a return to the favourable economic 
times we have experienced in the past. Something needed to 
be done, and though the problem has existed for over four 
years, we fi nally have a structure through which the issue of 
debt forgiveness can be dealt with.

Many people’s fi nancial diffi culties will be confi ned to 
their family home. They may have purchased a house in the 
boom times which is now in negative equity, and, in addi-
tion, their economic circumstances may make them unable 
to repay the loan as agreed.

For others the problem may be different: it may relate 
to investment property, either in Ireland or abroad; and 
yet others may have multiple properties. The provision of 
interest-only mortgages by lenders during the boom years, 
combined with falling rents, has resulted in the twin prob-
lems of negative equity and a lack of repayment capacity for 
many borrowers.
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The Process Is the Same for Personal and Business Debt

The process for dealing with any debtor experiencing prob-
lems repaying a debt is straightforward and broadly similar 
whether the debt is personal or related to business.

In fact, formal structures, which in most cases involve debt 
forgiveness, have been in place for many years. Incorporated 
limited liability companies are viewed in the eyes of the law 
as separate legal entities (like a separate person) from the 
people who own them, and it is not uncommon for compa-
nies that experience diffi culties to enter a legal arrangement 
that forgives debt. In these arrangements creditors accept debt 
forgiveness in return for payment of a portion of what is due.

Case Study

Michael is a director and owner of his company, Michael Ltd.
Michael Ltd has signifi cant debt, which, due to poor trading 

over the last year and the loss of two major contracts to a 
competitor, has put the company into fi nancial diffi culties.

Fortunately for Michael he has not guaranteed the debts 
of Michael Ltd and he has managed the company properly, 
with no hint of reckless trading. He now needs to decide 
what to do.

Michael could seek an informal arrangement with his 
 creditors, which may result in debt forgiveness for the 
company, thus allowing it to survive and continue trading. 

In the eyes of the law Michael Ltd is a separate entity from 
Michael and, as he has not guaranteed the company debt, he 
is not liable for the repayment of this debt.

If no agreement can be reached with the company 
 creditors, Michael can place the company into a formal court-
based process. If his intention is to continue trading with the 
 business, Michael could opt for examinership. Alternatively, 
if he wants to call it a day and close the business, he could 
choose liquidation. Either option should result in an element 
of debt forgiveness with no personal impact on Michael.
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What is the purpose of the new processes for personal 
debt?

Just as there are formal processes for company debt, the 
new structure being put in place by the Central Bank and 
the Irish government seeks to formalise a method of dealing 
with personal debt in a streamlined way while at the same 
time ensuring that those who can afford to repay their debts 
do so. The processes set up involve a number of checks and 
balances to try to ensure that only those people who cannot 
pay their loans get relief. 

While the procedures set up to deal with the debt problem 
as it applies to mortgages on the family home has an empha-
sis on keeping people in their home, the same emphasis does 
not apply to investment or buy-to-let mortgages that are in 
diffi culty. 

A more robust approach to dealing with buy-to-let 
 properties has been encouraged, and an emphasis on the 
sale of investment properties in diffi culty will be more likely. 
This approach may have ramifi cations for your home if it is 
not in negative equity and is seen by your lender as a source 
of repayment.

The goal of the process is to deal with problems quickly 
and provide fair solutions, but there is no plan for general 
forgiveness of debt, and lenders will deal with problems on 
a case-by-case basis.

Accordingly, those seeking relief must go through the 
various stages of the process to achieve this, and the result 
is not certain. This is why I continue to stress the need for a 
proper fi nancial assessment, becoming informed about the 
process and examining all your options, including bankruptcy. 

Case Study

Niall is in fi nancial hardship brought about by a buy-to-let 
property investment and a loss of income. He decides to 
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The Standard Process for Dealing with Problem Loans

Normally the process used by your lender for dealing with 
loans in diffi culty will involve fi ve steps. This is similar to the 
process designed for dealing with mortgage arrears on resi-
dential properties that we will deal with in Part II of the book. 

Understanding the thinking process and approach of 
lenders will help both those in diffi culty with their family 
home and also those who are outside the code for mortgage 
arrears if the property does not qualify as their family home. 

contact the bank, tell them about his situation and see what 
they will suggest. Is this the best course of action? 

It may be better for Niall to assess his position fi rst so that 
he has a good handle on the type of outcome that will be 
right for him and his dependants.

As I have already outlined, and will continue to reinforce 
throughout the book, you must be prepared for your interac-
tion with your lender. This should be your approach to any 
diffi culty, whether it arises from the family home or a buy-
to-let property.

The assessment (which we shall look at in more detail later 
in the chapter) includes:

1. Doing a full fi nancial assessment using the standard 
fi nancial statement available to download from your 
lender’s website

2. Completing an accurate family budget
3. Assessing the future prospects for your profession or 

trade, including earning potential
4. Reviewing insurances, pensions and life cover for you 

and your dependants

Having completed Steps 1–4, you should then outline your 
position in writing to the bank and set the agenda for your 
meeting.
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Step 1

You acknowledge that you have a problem and let your 
lender know that there is one. The lender may have already 
gleaned this from the conduct of your account, but the 
sooner you advise the lender the better. Lenders do not like 
surprises, so it is best to let them know in advance that there 
may be a problem. Ignoring the lender is futile and not to 
your advantage, and while letting them know is not a case of 
‘a problem shared is a problem halved’, it will at least take a 
worry off your mind and allow you to focus on the solution. 

As I have already stressed, the process set up by the 
Central Bank and the government has a strong emphasis on 
keeping you in your home. The arrangements for buy-to-let 
mortgages are different, but the lender will more than likely 
follow the same process when dealing with these cases. 

Step 2

Having alerted your lender to a possible or actual problem in 
relation to your loan, you then need to present a proposal to 
rectify the problem if that is possible. There may be a tempo-
rary setback in your fi nances which, with some forbearance 
on the part of your lender, will be rectifi ed in the short term. 
This will more than likely be accommodated by your lender.

If the situation is permanent, this may require a different 
solution and could involve a discussion concerning the sale 
of property or other assets.

Step 3

You will now look to negotiate an agreed solution with your 
lender. The solution will be based on the relative negotiating 
strengths of both parties: the case you make for continued 
support, or maybe the incentive or concession granted by 
your lender for selling the assets in a co-operative way.
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Step 4

Your lender will more than likely outline their position on 
any new arrangement, whether it is continued support, sale 
of assets or partial debt forgiveness. This may be their fi nal 
position or there may be an element of fl exibility. It will be 
guided by what negotiators call their next best alternative. 
For your lender this will follow an assessment of what they 
will yield in terms of recovery of the debt if they realise their 
security and pursue you for the residual debt. 

As I will explain in Chapter 4 on managing the negotia-
tion to make the deal, the key to success will be your ability 
to fi nd common ground with your lender and a solution that 
is the best option for them. When presented with a proposal, 
any negotiator will look to their next best option or alterna-
tive, and if this is signifi cantly less than what is currently on 
offer, they may agree to the proposal.

Step 5

You will either accept the proposal put forward by your 
lender as their best position or seek to appeal it in the hope 
of an improvement and a new agreed solution. In seeking 
an agreed outcome you should also be aware of what your 
next best alternative is, which may include personal insol-
vency or bankruptcy. Where the relationship between you 
and your lender goes from here will depend on how satis-
fi ed each party is with the proposed solution.

Case Study

Tony and Joan, who have secured debt of €1,200,000, have 
gone through the fi ve steps with their lenders and are 
unhappy with the result. They have completed an assessment 
of their fi nancial position, looked at their future prospects 
and feel that the deal being offered is not reasonable.
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From the fi ve steps above you can see that the process for 
dealing with loans that experience diffi culty is quite stand-
ard and predictable. For anybody new to this situation it is 
important that you are aware of the process and know how 
to use it to achieve your desired outcome. 

Stay the Course and Stay Engaged in the Process

After Step 5, if things are not going to plan, you may be 
tempted to sever the relationship with your lender or even to 
blame the lender for not providing more assistance or time. 
You  may also view the problem as a shared problem, where 
the bank automatically takes a fi nancial loss. However, it is 
important to remain in discussion with your lender. If you 
stay engaged in the process, it is your lender that will have to 
make all the moves. This will not only save you money but 
also keep you in your house longer while the process plays 
out and you take action to get your fi nances back on track. 

What are their options? 

• They can look at personal insolvency. Introducing the 
services of a personal insolvency practitioner will formal-
ise the negotiation with their lender, put their proposal 
to a vote and – as a precursor to bankruptcy – make the 
lenders think hard about their proposal.

• If Tony and Joan are unsuccessful in getting their lenders 
to agree to their proposal, they could consider bankruptcy 
and the possibility of being free of all debt in three years.

• They could just adopt a ‘wait and see’ strategy. This is a 
valid option once you have done your assessment, made 
a fair proposal and feel you can go no further. The initia-
tive is left with the lender, and if you remain co-operative 
and stay engaged with the process, the lender may have to 
change their stance.
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What will my lender think when I inform them of my 
problem?

From the lender’s point of view, late payments on a loan 
are an irritation, but when a loan seems to be unrecoverable 
they start to consider their options. When considering the 
provision of a loan, lenders look at many factors, including 
the person’s track record, employment record and ability to 
repay. 

In general this comes down to two factors, or what is 
known by lenders as the ‘two exits’. The fi rst exit or repay-
ment source for the loan is the borrower’s ability to repay 
from income or cash fl ow. If this is suffi cient the lender will 
also look to the second exit, which is the value of the security 
they will hold for the loan. 

During the boom years, except when providing a 100 per 
cent mortgage loan, the lender had a valuation for their secu-
rity that was in excess of the loan amount. With property 
prices rising, home loans had a safe lending status. Gener-
ally, when it comes to property lending, lenders like to know 
that in a worst case scenario the sale of the property will 
redeem the loan. 

Lenders have faced large losses on property in the past, but 
these tended to be on commercial property such as offi ces, 
retail outlets and hotels. Waiting for an improvement in a 
loan situation is something lenders are not programmed to 
do. There is a saying among senior bankers – ‘Your fi rst loss 
is your least loss’ – which basically means that things seldom 
get better and if you can liquidate your security reasonably 
quickly it is possibly the best you are going to do. 

The scale of the current diffi culties makes it diffi cult to 
sell property quickly. Our experience with property over the 
past number of years may not make you sympathise with 
your lender, but it may provide some understanding of their 
standard approach. 
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Later in the book we will consider the alternative solutions 
available to resolve your fi nancial situation. We will see that 
a solution that involves selling the property and that gets the 
property off the lender’s balance sheet may stand the best 
chance of debt forgiveness.

When dealing with your lender, it is likely that you will 
be negotiating with a different person from the one who lent 
you the money. The lender will have a specialist team of 
people who deal with loans that develop problems. In fact, 
for mortgage arrears on family homes your lender is required 
to have such a team under the Code of Conduct on Mortgage 
Arrears introduced by the Central Bank. This specialist team 
will be instructed on the approach your lender wishes to 
take in dealing with loans in arrears and what solutions they 
are willing to offer. 

The Central Bank has determined a number of possible 
short-term solutions or loan modifi cations, which lenders 
must discuss with those in mortgage arrears. At the request 
of the Central Bank, lenders have introduced a number of 
longer-term solutions to deal with mortgages viewed as 
unsustainable in the short term. So there are already some 
sample structures in place, which we will discuss in Parts II 
and III of this book. If any of these, when presented by your 
lender, does not fi t your particular situation, the challenge 
for you will be to negotiate suitable adjustments to them that 
may make them acceptable. 

The fact that you will be dealing with a specialist team 
of loan offi cers may be of assistance to you, particularly if 
you can put forward a valid argument for your position. 
The reason for this is that in many cases the lender will have 
assessed their best outcome on your loan and have a posi-
tion on the areas in which it could concede. If you stay with 
the negotiation and do your homework properly you stand a 
better chance of achieving your outcome.
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What about guarantors on my mortgage? How will 
they fare?

We saw above that Step 1 in the process is acknowledging the 
problem and informing the lender. You also need to inform 
all parties to the mortgage about the diffi culties. These may 
include your spouse or partner, a co-borrower or a guaran-
tor such as a parent or other family member. All parties need 
to be brought into the solution. While you may be in diffi -
culty and able to avail of the new legislation, they may not. 
In fact, a guarantor’s fi nancial position may be quite strong, 
and the lender may look to this for support or repayment. 

You may be able to avail of the debt forgiveness provi-
sions of the insolvency legislation and achieve some debt 
forgiveness, but this does not automatically provide the same 
reduction for a guarantor to your loans. The lender may be 
forced to accept your insolvency arrangement, but they may 
still pursue the guarantor. It is best to ensure that all parties 
to the loan are involved at each step of the process as this 
provides them with an opportunity to clarify their position 
and deal with it as part of the discussion with your lender.

SUMMARY

You can take it as read that your lender will not be sending 
you a letter advising you that they are reducing or forgiv-
ing an element of your debt. Despite the fact that they will 
already have taken a view on the recoverability of your loan 
and may have provided for this in their accounts, they will 
still expect full recovery of the loan amount.

They may rely on your sense of pride and your desire not 
to be seen as a defaulter on your debts. Or they may believe 
that if they play hardball you will come up with money 
from some source, such as friends, family or assets that can 
be sold. 
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Key Points in this Chapter

1. Your lender is not going to take the initi ati ve and provide debt 
forgiveness. You must drive the process.

2. Your lender will have a standard process for dealing with any 
loan that incurs diffi  culti es. This process has fi ve steps:
i. Step 1 – Acknowledging the problem and advising your 

lender
ii. Step 2 – Providing fi nancial informati on, which may 

achieve temporary assistance
iii. Step 3 – Assessing and negoti ati ng a long-term soluti on

To be fair to the lender, it is very diffi cult to get an accurate 
and independent fi x on a person’s fi nancial position unless 
they provide full disclosure. While debts can be confi rmed 
using a Credit Bureau check, the full extent of a person’s 
assets can only be established if they disclose them.

Under the mortgage arrears process set up by the Central 
Bank, which I will deal with later in the book, lenders have 
been entrusted with assisting those who cannot pay their 
mortgages and ensuring that those who can pay do pay. This 
requires your lender to engage in a robust assessment with 
you. In other words, the lender cannot just accept everything 
you say at face value, and they will seek to maximise their 
position. This is their job – and this is how you must view it. 
Your job is to make an effective case to negotiate a deal that 
is acceptable to you.

While your current circumstances may be diffi cult, the 
lender will also be looking to your wider fi nancial prospects, 
which could, down the road, include repayment sources 
such as increased job prospects, pension lump sums or 
inheritances. 

Bearing in mind the two sides of this equation – a sceptical 
lender on one side and a distressed borrower on the other – 
the stage is set for an interaction which could see both sides 
win or both sides lose.
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iv. Step 4 – A proposal from your lender
v. Step 5 – You either agree with the lender’s soluti on or you 

look at alternati ve opti ons
3. There is a set process for mortgage arrears on family homes, 

which lenders must follow; and there are designated short-
term soluti ons that must be considered.

4. Lenders also have some longer-term soluti ons, but these do 
not automati cally involve debt forgiveness.

5. Investment property or buy-to-let loans are not covered by 
the mortgage arrears process, but lenders will more than likely 
follow the fi ve steps outlined in this chapter.

6. It is important to remain engaged in the process and carry out 
your own assessment.

7. Keep all parti es, including guarantors, in the loop – they need 
to protect their positi on.

8. If your lender makes an off er you cannot live with, consider 
your next opti ons.

9. Other opti ons include personal insolvency, bankruptcy and 
‘wait and see’.
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4

The Negotiation Process: Doing the Deal 

It is not because things are diffi cult that we do not dare; it 
is because we do not dare that they are diffi cult.

Anonymous

Negotiation is sometimes described as an art form, perhaps 
in reference to the many moves and counter-moves that form 
part of the process. You must see it as such and realise that it 
can take some time before both parties (you and your lender) 
realise what is in their best interests and make the deal.

Many people feel that they are hopeless at negotiation. 
They think of the many times they are outwitted by their 
children, family or friends, and talked into doing or provid-
ing something they do not initially want to provide. Almost 
everyone is a poor negotiator in this situation as there is an 
emotional element to the relationship that can undermine 
your willpower. 

Your approach to your mortgage arrears should be busi-
ness-like. In this chapter I will give you a structure and a 
way of thinking about the negotiation. Always keep in mind 
when you are negotiating with your lender that whatever 
deal you achieve has to be one you can both live with and 
stick to. It also has to provide an acceptable life for you and 
your dependants. 
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Starti ng the Negoti ati on 

You are now aware that certain mortgage arrears processes 
are focused on modifi cations to your loan that do not have 
debt forgiveness in mind. These are what I term the Level 1 
(MARP) and Level 2 (MARS) processes. I anticipate that in 
many cases some level of interest forgiveness is achievable at 
Level 2 MARS. If you reach this point it is clear that there is 
no short-term prospect of you being able to repay your mort-
gage, so interest forgiveness should be one of your goals. 

The dilemma for you when offered a long-term solution 
that provides immediate relief is whether to accept it and 
hope things improve or whether to resist any offer until you 
have one that is acceptable. Having completed your fi nan-
cial assessment you will have a good idea what will work for 
you. If you are uncomfortable with negotiating for yourself 
it may be best to seek professional help.

The MARS long-term solution offers an opportunity for 
an acceptable solution for many people in diffi culty if some 
innovation can be brought into it by you and your lender.

Case Study

Peter and Joan’s lender has offered them what looks like 
a great deal, which provides immediate relief from their 
problem.

They currently have a mortgage of €400,000 on a family 
home valued at €200,000. 

Their fi nancial position has deteriorated to the extent 
that they can, with tight budgeting, service a mortgage of 
€250,000. They are worried and would prefer not to lose their 
home.

Their lender introduces a long-term solution:

• The lender will accept a €250,000 mortgage over 25 years 
to age 65.
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In the example above, Peter and Joan have achieved an 
immediate solution to their diffi culty. However, there are a 
number of aspects to the deal that may need clarifi cation and 
negotiation:

• If Peter and Joan work hard and increase their income, what 
portion of their increased disposable income will their lender 
expect to go towards the warehoused loan?

• Will the warehoused loan be accruing interest, and at what 
rate?

• At age 65 when their income reduces, what level of payment 
will be expected as a portion of income?

• Will they be expected to sell the property if it returns to 
positive equity and they are not in a position to service the 
warehoused loan?

• Peter is expecting a lump sum at retirement which he hoped 
would contribute to improving their lifestyle. What portion 
of this will their lender expect to be used to pay down debt?

• What is the arrangement if Peter and Joan receive an inherit-
ance or win the lottery?

• When they die, will the lender expect full recovery of the 
loan including interest?

• Is there any pre-agreed incentive for Peter and Joan to forego 
current spending to repay the warehoused debt quickly, 
such as an element of debt forgiveness?

Many of these questions can be negotiated, resolved and 
recorded with a legal agreement. Peter and Joan will have a 
clear picture of what is agreed and, as long as they adhere to 
the agreement, can get on with their life. 

It will not be easy. As you can appreciate, your lender 
may be willing to provide relief but will understandably be 

• The balance of the loan (€150,000) will be warehoused for 
the present.

• Their arrangement will be reviewed annually.
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reluctant to forego an eventual repayment of the loan that 
could arise from your income improving or your property 
increasing in value.

When will I have to negotiate? 
At some point in the process you will have to negotiate a deal, 
which you will be expected to live with for a period of time. 

The MARS Long-Term Soluti ons May Give the Best Result for 
Your Lender 

Your lender may achieve the best result by taking an innovati ve 
approach to the long-term soluti ons, for a number of reasons:

• This area of resoluti on remains prett y much within your lend-
er’s control. Should you move to insolvency or bankruptcy, any 
soluti on will incur costs, which will more than likely come from 
funds available to your lender.

• The cost of the personal insolvency practi ti oner and monitor-
ing by the Insolvency Service will have to be met from your 
payments, thus reducing funds available to repay debt to your 
lender.

• In bankruptcy the legal costs and the cost of bankruptcy will 
generally come out of net proceeds from what may be a fi re 
sale of assets (quick sale of assets below their market value).

• Both personal insolvency and bankruptcy have defi ned ti me 
periods for recoverability of debt by your lender – between 
three and seven years, depending on which you choose.

• A long-term deal (outside the insolvency or bankruptcy 
process), if structured properly, can seek to take advantage of 
your lifelong earnings.

There are sound reasons why, in many cases, your lender will want 
to do a deal that prevents you looking to the insolvency legislati on 
for a soluti on to your problem. You need to appreciate this and 
prepare your case well.
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This may happen when you fi rst approach the lender; for 
example, if you needed some latitude for six to twelve months 
and you expected this to be suffi cient. The problem you have 
encountered may be temporary and solvable within months. 

Alternatively, you may have a fi nancial problem that will 
take longer to fi x. For instance, your diffi culties may be due 
to unemployment and the prospect of fi nding work may be 
low for the foreseeable future as your industry is in decline. 
Either way, you need to negotiate the right terms so that you 
can focus on improving your fi nancial position and have a 
decent lifestyle for you and your family in the meantime. 

Obviously the lender will want to stay as close to the orig-
inal deal as possible – and this is probably what you want 
too – but circumstances may dictate that some compromise 
will be necessary on both sides. 

Before we look at the approach you can adopt to getting 
the right deal from your lender it is worth looking at the art 
of negotiation.

What Is Negoti ati on?

Negotiation is simply talking to others to achieve an agree-
ment. A negotiation situation arises at any time when two or 
more people have different points of view as to what is to be 
done in a given situation. 

Most negotiators look to achieve a win–win situation. This 
is because most negotiations are between people who will 
have a long-term relationship and may need to co-operate in 
the future. A win–win result shares the benefi ts between the 
parties and recognises that the current negotiation is one of 
many that may follow. Trade union–employer negotiations, 
for example, require two groups with competing views to 
work together for many years. As you will have an ongoing 
relationship with your lender you should be looking for a 
win–win solution in which you get most of what you need 
and your lender gets most of what they need. 
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Core Concepts: The Key to Success in a Negoti ati on

Successful negotiation rests on four concepts.

1. Best Alternati ve

As you and your lender discuss the solution to your fi nancial 
diffi culties you will both be considering what your options 
are if you fail to reach agreement. This needs to be consid-
ered carefully. Remember, there are many options and each 
needs to be considered so that you know that the deal you 
agree to is an acceptable one, even if it is not your fi rst choice.

2. Areas of Possible Agreement

Your lender will look for a solution and to achieve this they 
will explore a range of areas where there is common ground, 
which negotiators often refer to as the ‘zone of possible agree-
ment’. Every negotiation has areas of overlap where agreement 
is possible. The secret is to fi nd them: they are not always 
obvious, and patience and skill is required to uncover them. 

Your lender will want the loan repaid, but they will also 
want a loan that is being serviced within agreed terms and 
without arrears. If you can service a lesser amount, this 
provides the overlap to one of the Level 2 long-term  solutions 
we discussed earlier. 

3. Trading Value

This is about trading or giving in on areas that are of less value 
to you, but which are of exceptional value to the other side. 
For instance, you may be more concerned about having an 
acceptable lifestyle for your family while you seek to rebuild 
your fi nancial position. Your lender, being more concerned 
with recovering their loans, may be prepared to accommo-
date this if you can accept deferred debt with a long-term 
repayment structure rather than opting for insolvency. 
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It is also important not to agree too easily. You may have 
heard the expression, ‘Nothing is agreed until everything 
is agreed.’ A good negotiator waits until they have all the 
points of negotiation tentatively agreed before agreeing to 
all points. In the case of Peter and Joan above, before they 
agree to the warehoused loan, they should seek clarifi ca-
tion and agreement on the other issues, such as whether the 
warehoused loan will attract interest.

4. Reservati on Price

Also called your ‘walk-away’ position, this is your least 
favourable point and a deal you would see no value in agree-
ing to. Both you and your lender will have a walk-away 
position, and it is important to remember this. If this point is 
reached it could spell the end of the negotiation with a result 
neither side is prepared for. Also keep in mind that under 
the Code of Conduct on Mortgage Arrears your lender has 
to work with you on a solution but is not bound to offer you 
one. They may decide that sale is the only solution. This is 
why making an assessment of all options, including bank-
ruptcy, is important – even if you do not want to go there.

A Simple Example of Negoti ati on

To explain these concepts, let us look at a simple example 
used by trainers in negotiation skills:

Case Study: Negoti ati on

Two friends, Pat and Orla, who are next-door neighbours, 
have just come back from a workout at the gym.

Both want an orange, but there is only one orange avail-
able. They are negotiating how to divide the orange between 
them. Both would like as much of the orange as they can get. 
The preferred position of each is to get the whole orange, as 
this would maximise the result for them.
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Avoid Common Negoti ati on Mistakes 

We will shortly apply these and some other principles to 
your case, but before we discuss what makes for successful 
negotiation let us have a look at the key mistakes.

Failure to Prepare Properly

It is an old cliché, but very true: ‘Failing to plan is planning 
to fail.’ If I stress anything in this book it is: 

• You must know your fi gures.
• They must be accurate.
• You must assess your long-term prospects.

They know absolutely nothing about the skills of negotia-
tion and only argue. Each believes they have a right to the 
whole orange and conceals their purpose rather than explore 
each other’s position. In the end, out of frustration, they 
agree to divide the orange in half.

Pat, who cooks, returns to his apartment to use his half 
of the orange to bake a cake. He scoops out the centre of the 
orange and discards it to use the orange rind in the cake. 

Orla, an athlete, needs the orange to squeeze some juice. 
She discards the skin and uses the centre to make orange 
juice. 

This is a simple example, but it highlights the elements of 
negotiation and the need to work to a formula to get the best 
results. 

Pat and Orla did not take time to fi nd out what the other 
needed and each focused purely on what they wanted. They 
failed to see the opportunity to trade something that had less 
value to them for something that was of exceptional value to 
the other. 

Pat could have had all of what he needed, the orange skin, 
if he had taken the time to explore options and had been 
more open about his needs. The same is true of Orla.
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• You must have an idea of the solution to your problem. 
• You must have your facts and be prepared to present your 

case. 

For you the negotiations may be a traumatic experience that 
is new and unfamiliar, but for your lender it will be routine. 
This not to say that your lender will not treat you as an indi-
vidual, it is just that with so many problems on their books 
they will have a well-rehearsed routine that has been used 
many times. Good preparation will allow the fi gures to 
speak for you.

Failure to Apply the Win–Win Approach

Think back to the example of the orange. Your lender will 
want a deal, but they will also have a walk-away position. 
Also, your lender may be willing to provide short-term solu-
tions, but if you need a long-term one or you feel you need 
debt forgiveness you will have to get this on the agenda.

Failure to Remain Calm

Intimidating behaviour or being aggressive is a real turn-off 
and will get you absolutely nowhere. Losing your temper 
and blaming your lender for your problem will end the 
negotiation, as will any threat of legal action. If you are 
aggressive or make threats, this results in a bad atmosphere 
and defl ects from the purpose of reaching an agreement. If 
it continues, at some point your lender may suggest dealing 
through solicitors, which will cost you money. 

Failure to Listen

Listen to your lender’s argument. More important, listen for 
areas of common ground or areas where your lender may be 
happy to give in. 
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It is important to infl uence rather than argue with your 
lender. As we will see later, there are many objectives that 
are important to your lender. You are better off showing that 
you can satisfy these than becoming aggressive, losing your 
temper and simply expecting that being in fi nancial diffi cul-
ties is enough to get you what you want. 

We now know what to avoid, what can kill a negotiation and 
result in you standing in the car park wondering what went 
wrong. Remember, the longer you keep positive interactions 
going with your lender the better chance you have of getting 
an acceptable result. At the very least, you will discover 
your lender’s fi nal position – or what they say is their fi nal 
position. 

If this position is unacceptable you will have other 
options, including appointing an intermediary to work on 
your behalf, seeking a PIA, or perhaps bankruptcy. There are 
a number of avenues available, but rather than moving to 
these solutions too quickly and incurring expense, it is best 
to interact with your lender fi rst to establish their best offer. 

How to Go About a Negoti ati on

Below are a number of things to consider when you start 
your negotiation.

Choose the Right Time

While you may want to relieve the pressure of your fi nancial 
diffi culties as quickly as possible, it is best to do an assess-
ment of your position fi rst. This may mean having an initial 
meeting to allow your lender to outline their processes, 
and deferring any decisions until you have completed your 
own assessment. It is also possible that when you contact 
your lender initially they will write to you and ask you to 
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complete the standard fi nancial statement and bring it to 
your meeting.

Anti cipate Counter-Arguments

You should expect your lender to have counter-arguments, 
such as reminding you that you signed a loan agreement, the 
need for a minimum level of contribution or an expectation 
that you will consider selling your home. This is normal and 
it is best to expect this rather than get rattled by it and allow 
it to upset the negotiations. 

Be Specifi c About Your Needs and Wants

It may not be diffi cult to receive some initial support for, 
say, six months. However, at some point you will have to 
address specifi c solutions for the long term if your problem 
is that severe. An accurate assessment of your fi nancial posi-
tion both now and into the future will make this clear.

Be Tactf ul and Listen Carefully

The lender may not want to hear what you are about to tell 
them – lenders do not like bad news. So bear with the situ-
ation and remain tactful. Be prepared to compromise, but 
remember, the solution should be within your zone of possi-
ble agreement. 

Show Willingness to Accept a Soluti on

Show a commitment to stick to any deal you agree. Remem-
ber, it is important to get a solution you can live up to. This 
will be particularly important if the negotiation is taking 
place in the context of a PIA, as if you break the deal you 
may lose the benefi t you have achieved.
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Now that you have a feel for the negotiation process we will 
look at how you can apply it to your particular situation. 

The Mortgage Arrears Resolution Strategy (MARS), which 
is designed to deal with arrears problems in need of a long-
term solution, was introduced by lenders at the request of 
the Central Bank of Ireland. The word ‘Strategy’ is inter-
esting. When businesses look at strategy they carry out an 
assessment of their relative position in relation to that of 
their competitors. This is called a SWOT analysis:

• Strengths – the business’s competitive strengths
• Weaknesses – the business’s weaknesses
• Opportunities – the opportunities that exist for the business 

in the market
• Threats – market threats to the business

To help you prepare for your negotiation, consider your 
lender’s resolution strategy and what their SWOT analysis 
might look like, as in the following example:

Lender’s SWOT Analysis

Strengths Weaknesses 

• As it is personal debt, you are 
liable for the full balance.

• They hold security for their 
lending.

• They can peti ti on for your 
bankruptcy.

• They can defer or warehouse 
a porti on of the loan.

• They can provide either 
interest forgiveness or debt 
forgiveness.

• The Code of Conduct on 
Mortgage Arrears restricts your 
lender’s ability to act.

• Many buy-to-let mortgages 
in arrears are in signifi cant 
negati ve equity.

• The property market is in a 
slump, which makes selling a 
property diffi  cult.

(Conti nued)
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Lender’s SWOT Analysis (Conti nued)

Opportuniti es Threats 

• Long-term soluti ons provide 
an opportunity to structure a 
deal that may be bett er than 
one achieved if you choose 
the insolvency route or 
bankruptcy.

• A performing loan is a 
saleable product which can 
relieve the lender’s balance 
sheet.

• Regularising loans, even aft er 
write-down, will eventually 
improve a lender’s balance 
sheet profi le and help att ract 
investors.

• Writi ng off  some debt 
now with an up-side in the 
future may lead to windfall 
recoveries later.

• You can frustrate a property 
sale, so your co-operati on is 
needed.

• You may choose to resolve your 
situati on using the personal 
insolvency legislati on.

• You may consider bankruptcy 
as an acceptable soluti on to 
your problem.

• The lender’s loan 
documentati on needs to be 
adequate for a successful legal 
result.

• The legal process is costly and 
someti mes unpredictable.

• Amendments to the 
bankruptcy legislati on may 
make this route expensive and 
uncertain.

Looking at this SWOT analysis for your lender, you can see 
that there are plenty of threats and weaknesses for them. You 
could even consider that your lender’s threats and weak-
nesses are your strengths and opportunities and that your 
negotiation position may be stronger than you fi rst imagined. 

Using the four core principles outlined above and the 
knowledge you have gained from this book you can now put 
together your strategy for achieving what you want. This 
will involve:

• Acknowledging the problem
• Making an honest and accurate assessment of your fi nancial 

position
• Assessing your future prospects and ability to pay your debts
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• Assessing your eligibility for each of the mortgage arrears 
resolution processes:

 MARP – short-term assistance 
 MARS – longer-term, lender-driven solutions 
 Personal insolvency – with a personal insolvency 

practitioner 
 Bankruptcy – court-based legal solution

• Assessing the relative strength of your position using the 
four core principles

How Strong Is Your Case?

Best Alternati ve

The SWOT analysis above indicates that the key strong points 
your lender has are: they may have security for some or all 
of the debt; and you are personally liable for any shortfall. 

They will also be well aware of their responsibilities under 
the mortgage process and also the poor market conditions 
for selling buy-to-let properties. These factors may lead them 
to rely on their other strengths rather than adopt an aggres-
sive approach. Also, a tougher stance can be adopted with 
buy-to-let properties than with family homes.

This may involve them offering a favourable deal which 
defers the problem into the future with a hope for recovery 
then or, in more severe cases, allowing an element of debt 
forgiveness in return for property sale. For those who are 
willing to consider bankruptcy, the possible outcome of this 
action for your lender may help focus the discussion.

Your position can be strengthened if you have done your 
homework, especially with the help of an adviser, and if 
options such as insolvency or even bankruptcy are routes 
that are both available and ones you are willing to take. The 
legal process is costly for a lender and can be uncertain as 
documentation and advice given will be examined.

So both you and your lender will have to analyse your 
best alternative to fi nd a negotiated solution. 
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Areas of Possible Agreement 

Remember: any solution that is available using processes such 
as insolvency or bankruptcy is also available at the lower-
level solutions such as the MARP and MARS processes. 
Throughout this book I have made the point that the MARP 
and MARS processes focus on debt deferment rather than 
debt forgiveness. However, this is purely a matter of empha-
sis rather than formal rules.

Insolvency or bankruptcy seeks to force a solution on 
either party, be it debt forgiveness on the part of the lender 
or a sale of all assets on the part of the borrower, but either 
of these extremes – and any solution in between – is possible 
by negotiation under the MARS process if a common sense 
approach is taken.

Case Study

Joe has a mortgage of €400,000 and is fi nding the monthly 
payments of €2,100 too much. He is happy that his pension 
provision and state benefi ts for the rest of his life will allow 
him to pay €1,600, which is around the cost of renting a prop-
erty in his area.

He wonders if his lender would allow him to pay €1,600 
per month indefi nitely. This would give him a good lifestyle, 
keep him in his house and allow him to pass the house mort-
gage to his family when he dies, or alternatively to sell the 
property.

To achieve this the lender would have to take a 50-year 
view on the property as follows:

• €400,000 mortgage at 4 per cent over 25 years = €2,111 per 
month 

• €400,000 mortgage at 4 per cent over 50 years = €1,542 per 
month

At the end of 25 years the loan outstanding on the 50-year 
loan will be €292,000.
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This simple, if somewhat extreme, example shows that in 
some cases new lending structures may more easily achieve 
a resolution than legal action. The MARS process allows 
these areas to be explored before investing money and time 
in forced solutions. 

Trading Value

The idea here is to anticipate what may be of interest to 
the other party. Your lender will be looking for maximum 
recovery of the loan, but they are also looking to achieve a 
permanent deal that is sustainable and will not need to be 
revisited each year. This reduces cost and also allows them 
to get their lending book back in order. Reducing the loan 
book is also a high priority, and some lenders may be willing 
to forgive debt to achieve this outcome.

You may need debt forgiveness to make things work for 
you. In the case of buy-to-let properties, agreeing to a sale 
with some write-down of debt may suit. An extended period 
to repay residual debt may also be of benefi t. The impor-
tance of avoiding bankruptcy or having a good lifestyle for 
your family will also need to be factored into any solution. 

Case Study

Aoife is a professional who needs to avoid bankruptcy to 
continue earning a living. Her income has fallen dramati-
cally due to a fall-off in her sector of work.

Aoife is now refocusing her expertise on an emerging 
sector and sees the potential to earn a signifi cant income in 
the future. She is aware of the insolvency legislation and 
how it may achieve debt forgiveness, but wants to avoid the 
austerity and possible requirement to trade down her house. 

She can service interest but would like to achieve some 
debt forgiveness if possible. The most important factor for 
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The above example highlights that there may be things that 
can be traded to help you achieve an acceptable result. The 
provision of comparative analysis helps with a discussion 
around the next best alternative for both parties.

It is important that you consider carefully with your 
adviser what you want to achieve and how you can convince 
your lender that it is in their interest to agree. You may also 
have to adjust your demands and be prepared to compro-
mise on some issues – but that is negotiation for you.

her is having an acceptable and sustainable deal for her 
family so that she can focus on the future.

Rather than focus solely on debt forgiveness, Aoife is 
seeking to trade, using the following trade-offs:

• She wants to forge a deal outside the insolvency structure.
• She wants to remain in the house.
• She will sell non-essential assets to reduce debt, with an 

element of debt forgiveness.
• Rather than suffer too much austerity, she will seek to 

structure a plan whereby her lender will have 40 per cent 
of her disposable income towards her interest and capital.

• When her income increases above an agreed threshold the 
percentage above this level increases to 60 per cent.

• Should the lenders make her bankrupt her earning power 
will cease.

Using this approach, Aoife calculates that her lender will 
avoid legal expenses now, have a sustainable repayment 
plan and will, in the longer term, achieve a higher recovery 
on their debt.

She and her adviser support her case with calculations 
and comparative analysis outlining the likely recovery of 
her lender should Aoife have to use the personal insolvency 
route or the bankruptcy route. 
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Reservati on Price

You need to establish what this is, but it is not something you 
should rush, particularly in relation to your family home. 
The MARP code provides plenty of time to explore options. 
As already stated, the key is to assess your fi nances, and it is 
best to get professional advice in this regard.

After you have assessed your possible outcomes under 
the various processes, have an adviser negotiate for you if 
your position is severe. When you are agreeing your budgets 
with your lender under the mortgage arrears process it may 
make sense to budget for the cost of an adviser – with agree-
ment from your lender. This may mean less for them in the 
short term but may facilitate a meaningful discussion and a 
less costly solution in the long run.

Calculate Your Lifeti me Earnings

One of the objectives of this book is to encourage you to look 
at your fi nancial future as a whole and not just the particular 
diffi culty you have at present. Doing this may provide more 
clarity on how to solve the problem in the context of having 
a reasonable living standard and an acceptable retirement.

In order to do this it may be useful to calculate your life-
time earnings. Most of us can predict with some accuracy 
what this fi gure will be as we are likely to be in the same job 
sector for the rest of our lives. You can also make assump-
tions about your possible salary growth if you wish, but be 
conservative.

Case Study

Patrick, who is 40, is married with two children aged 9 and 
10. His wife, Kate, works in the home.

Patrick has a solid job and expects to remain in it until 
retirement at age 65. He receives a current net after-tax salary 
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This is a simplifi ed example and while the fi gure looks large 
this is an estimated total fund available to Patrick over the 
45-year period. From this Patrick has to accommodate:

• An anticipated acceptable lifestyle for him and his family 
from now until retirement

• Education and other expenses for his children
• A reasonable lifestyle in retirement 
• The repayment of all debt

In structuring a deal with his lenders, Patrick would do well 
to consider the long term and, depending on his debt posi-
tion and serviceability, seek to achieve a deal that satisfi es 
his overall goals. This may involve a sale of assets, the defer-
ment of debt, interest forgiveness or debt forgiveness, and 
commitments around partial lump-sum payments.

of €54,000 and calculates that his net pension, including state 
benefi ts, will average €47,000 from age 65. He will receive 
a tax-free pension lump sum of €120,000 at 65. He is also 
expecting an inheritance of €100,000.

So what are the lifetime earnings available to satisfy the 
family’s fi nancial demands?

• €54,000 at an average growth rate of 3 per cent over 25 
years will accumulate to €1,970,000

• Pension lump sum of €120,000
• Pension after age 65 for 20 years (assume no increase) 

amounts to €940,000
• Inheritance of €100,000
• Total lifetime income is €3,130,000 

This excludes the value on any property assets which can be 
sold in the future.
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SUMMARY

No matter what resolution process you use it will involve 
negotiation. At personal insolvency level you will have to 
use a personal insolvency practitioner. However, to have 
the best chance of avoiding this option it may be better to 
engage an adviser earlier.

The negotiation will revolve around the core principles 
of best alternative, areas of possible agreement, trading 
value and reservation price, so focus on how you can use 
these to structure your deal. Also, remember the tips and the 
common mistakes that can be made, and remember that the 
process can take some time – do not lose patience.

Key Points in this Chapter

1. All the mortgage arrears resoluti on processes will involve 
negoti ati on.

2. Focus on the core principles outlined in the chapter and seek 
to adapt them to your situati on.

3. Best results may be achieved using a professional and experi-
enced adviser.

4. Avoid common mistakes (like losing your temper) and be 
pati ent. 

5. Do a SWOT analysis to see what you can off er your lender.
6. Seek out areas of common ground that can be part of a 

soluti on.
7. Be prepared to compromise and look for trade-off s. 
8. Do your homework on what opti ons are available to you, even 

though you may not want to use them.
9. Work out what is acceptable to you and what is not.
10. Remember that negoti ati on is a process. The longer you stay 

engaged, the longer you stay in your home and the more ti me 
you have to get back on your feet.
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Part II

The Mortgage Arrears Resoluti on Process 
(MARP): Your Lender’s Short-Term Soluti ons 

to  Mortgage Arrears

This part of the book looks at the Mortgage Arrears Reso-
lution Process (MARP) in more detail and shows you how 
to approach each of the steps in this fi ve-step process.

I will stress the importance of full engagement with 
your lender, including the provision of full and accurate 
fi nancial information. I will also work with you to achieve 
an accurate assessment of your fi nancial position both 
now and into the future and show you that if this is done 
properly the solution to your fi nancial diffi culties should 
be clear.

Finally, I outline your options should you and your 
lender fail to agree on a common approach.
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5

An Introduction to MARP

The man who can drive himself further once the effort gets 
painful is the man who will win.

Sir Roger Bannister, British athlete and the fi rst man to run 
the four-minute mile

In Part I of this book we split the solutions available into 
four levels. Over the next three chapters we will examine 
the Level 1 remedy being proposed to deal with the personal 
debt crisis in this country. At this level the aim is to relieve 
the cash fl ow burden on the borrower and allow them to 
stay in their family home. 

As this point there is no talk of debt forgiveness on your 
debt, so the arrangements proposed by your lender will 
more than likely ease your monthly payments and allow 
you to remain in your home, but leave you with the same 
level of debt. Depending on your circumstances that may 
be acceptable to you, but it is important that you explore all 
options and ensure that any deal you do is something you 
can live with.

The fi ve-step approach (outlined in Chapter 3) that lenders 
use to deal with loans in diffi culty has been formalised by 
the Central Bank under the Code of Conduct on Mortgage 
Arrears. This provides a formal structure and guidance to 
lenders on how they should work with mortgage holders in 
arrears. 
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The fi ve-step process is called the Mortgage Arrears Reso-
lution Process (MARP). The fi ve stages of the process are:

• Step 1: Communication with borrowers
• Step 2: Financial information
• Step 3: Assessment
• Step 4: Resolution
• Step 5: Appeals

Defi niti ons and Meanings

We will describe each step of the MARP in more detail later 
and highlight the importance of each step, as this process 
and its outcome requires your careful consideration. To use 
MARP successfully it is useful to remember a number of key 
elements in the process, outlined below.

The Objecti ve Is to Keep You in Your Home if Possible 

The objective of MARP, and also the aim of the insolvency 
legislation, which will be discussed in Part IV, is to fi nd a 
solution that does not involve the sale of the family home. 
You can gain a lot of comfort from this. 

Engagement

In order to gain the protections afforded by the Code of 
Conduct on Mortgage Arrears you must engage fully in the 
process. This means providing full disclosure of your fi nan-
cial position and adhering to any initial loan modifi cation 
agreement with your lender.

It Is a Process

It is important to appreciate that MARP is a process. Like all 
processes, it moves from one stage to the next and should end 
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in a result. That result will not necessarily be your desired 
outcome, so it is important to take each stage slowly and 
ensure that you are happy with how the process is developing. 

In reaching the fi nal outcome, particularly in very diffi cult 
cases, further remedies – such as the protections afforded 
by the insolvency or bankruptcy legislation – will be on the 
mind of your lender and may prompt an agreed solution.

There Is No Eleventh Hour 

MARP lacks an eleventh hour. By this I mean that even 
though there are deadlines, the process may go on for some 
time. Even if an agreed initial solution breaks down, the 
process can usually be started again if there is genuine need. 
Bearing this in mind, the fact is that once you engage with 
the process and co-operate with your lender, staying in your 
home for quite a while is very feasible, and this can provide 
enough time for you to get back on your feet. 

MARP has the potential to go on for many years without 
achieving an outcome other than the borrower staying in 
their home with their existing level of debt. It is unlikely 
that your lender will be rushing the process or aggressively 
looking for you to leave your home. 

There is also no debt forgiveness inherent in MARP, and 
the lender will not automatically offer debt forgiveness. This 
is partly because MARP is designed to allow people to stay 
in their homes, but it is also because it lacks an eleventh-hour 
deadline where a permanent solution must be reached. Of 
course there are timelines and ramifi cations for those who do 
not engage, but in general it is hard to see how anybody who 
engages genuinely with their lender can lose their house in 
the medium term.

In most negotiations, such as labour talks, there is a point 
at which either both sides agree to a solution or something 
fi nal happens, such as a company closure or an employee 
strike. The eleventh-hour position forces a solution to a 
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situation as each party weighs up the consequences of not 
reaching agreement. Not to agree or fi nd common ground 
will have consequences for each side, so they must consider 
carefully whether fi nding a compromise is best.

Is this good or bad? 
The lack of an effective eleventh hour in MARP can be seen 
by either party as a good or bad thing. From the bank’s point 
of view it can be good if they are at least being paid their 
interest, or even some capital, and they defer the ultimate 
repayment of the loan until things improve. On the other 
hand, if the borrower has no ability to pay and does not look 
as if they ever will, the process can slow their ability to take 
appropriate action.

For a borrower who has a short-term problem and is not 
excessively in debt the process can be a help in ensuring that 
the bank does not act prematurely in forcing a house sale. If, 
however, the problems are more severe and the borrower 
needs debt forgiveness, the process may frustrate this some-
what as debt forgiveness is not automatically on the agenda, 
and the lender may prefer to manage the situation differently. 
To achieve debt forgiveness at these lower levels of discussion 
the borrower needs to drive the agenda and be prepared to 
consider insolvency or even bankruptcy to get what they want.

The Code of Conduct on Mortgage Arrears

Purpose of the Code 

The purpose of the Code of Conduct on Mortgage Arrears 
(issued under Section 117 of the Central Bank Act 1989) is 
explained in its introduction:

This Code sets out how mortgage lenders (referred to in 
this document as ‘lenders’) must treat borrowers in or 
facing mortgage arrears, with due regard to the fact that 
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each case of mortgage arrears is unique and needs to be 
considered on its own merits. This Code sets out the frame-
work that lenders must use when dealing with borrowers 
in mortgage arrears or in pre-arrears. All such cases must 
be handled sympathetically and positively by the lender, 
with the objective at all times of assisting the borrower to 
meet his/her mortgage obligations.

The words in bold have defi ned meanings within the Code:

• Arrears – Arrears arise on a mortgage loan account where a 
borrower has not made a full mortgage repayment, or only 
makes a partial mortgage repayment, as per the original 
mortgage contract, by the scheduled due date. 

• Borrower – This includes all parties named on the mortgage 
loan account.

• Pre-arrears – A pre-arrears case arises where the borrower 
contacts the lender to inform them that he/she is in danger 
of going into fi nancial diffi culties and/or is concerned about 
going into mortgage arrears.

From the above extract it can be seen that the Central Bank 
has put in place a structure that seeks to create a level playing 
fi eld between you and your lender. This provides the space 
to fi nd a resolution to your problem while  allowing you to 
remain in your home. It is important, as you will see in 
this part of the book, that you know and follow the Code, 
because it is your key protection in the case of fi nancial diffi -
culties with your house. 

The Code Only Applies to Your Primary Residence 

One point to note, particularly if you have more than one 
property, is that the Code applies to your primary residence. 
As defi ned in Chapter 2 of the Code, ‘primary residence’ 
means a property that is:
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(i) the residential property which the borrower occupies 
as his/her primary residence in this State, or

(ii) a residential property in this State which is the only 
residential property owned by the borrower.

What this means is that if you have more than one property, 
only the one used as your primary residence is covered by 
the Code. The other properties may fall into the category of 
investment properties, or what are commonly called buy-to-
let properties, and they are not covered by the Code. (We 
will look at these in Part III.) 

The good news for people who have rented out their 
property and who are in diffi culty is that if this is your only 
property it is also treated under the Code as your primary 
residence, even if you are not living in it. This protection 
is conditional on the property being within the state. Sole 
properties abroad are not covered. 

You may feel that the protection of the Code should 
extend to all properties, but its purpose is strictly focused 
on protecting people in diffi culties with their family home. 
The idea is to set out how mortgage lenders – your lender – 
treat borrowers who face mortgage arrears. It recognises that 
it is in the interest of both you and your lender to address 
fi nancial diffi culties quickly, but seeks to ensure a balance 
in the relationship so that you are treated reasonably and 
sympathetically. 

Engagement and Co-Operati on Are Vital

The fact that there is an emphasis on keeping you in your 
home does not mean that the Code is totally on your side. It 
places an onus on you, as the borrower, to provide certain 
information and engage with the process in order to continue 
to have its protection. 
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This is important. The Code offers real protection and 
signifi cant time to sort out your diffi culties, but a condition 
of this support is that you engage with your lender. If you are 
considered to be not co-operating you may lose the protection 
of the Code, so ignoring your problem is not a good strategy.

What is meant by ‘not co-operating’? The defi nition 
provided in Chapter 2 of the Code is:

A borrower can be considered as not co-operating with the 
lender when any of the following apply to their particular 
case: 

(a) the borrower fails to make a full and honest disclosure 
of information to the lender, that would have a signifi -
cant impact on their fi nancial situation;

(b) the borrower fails to provide information sought by 
the lender relevant to the borrower’s fi nancial situa-
tion; or

(c) a three-month period elapses during which the 
borrower:
(i) has failed to meet his/her mortgage repayments in 

full as per the mortgage contract or has failed to 
meet in full repayments as specifi ed in the terms of 
an alternative repayment arrangement; and

(ii) has not made contact with, or responded to, any 
communications from the lender or a third party 
acting on the lender’s behalf.

The new consultation process being undertaken by the 
Central Bank in relation to MARP will consider an appro-
priate notice period and timeframe for your lender to seek 
repossession in the case of non-co-operation. This empha-
sises how essential it is to engage with your lender once a 
problem arises and also to stay engaged with the process.
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Full Disclosure and Adherence to Agreements

The Code’s defi nition of non-co-operation quoted above also 
touches on two other points that are central to the process 
(we shall look at these in detail later in the book). 

The fi rst is that the process requires full and honest disclo-
sure of your fi nancial position and for you to respond to 
your lender’s requests for information. This need not be a 
daunting exercise, and the better you prepare for this the 
better your chance of getting the deal you want. 

The second item that is touched on is a breach of your 
mortgage terms. While the reason you are in the mortgage 
arrears process may be because you have breached the terms 
of your mortgage, the defi nition also includes a situation 
where the borrower ‘has failed to meet in full repayments as 
specifi ed in the terms of an alternative repayment arrange-
ment’. This refers to any latitude, such as an interest-only 
period, your lender has provided. You will be required to 
sign your acceptance to this, so you must ensure that you 
only agree to what you can live up to. However, if the breach 
is due to genuine need and you inform your lender of this, 
they are likely to reopen discussions on a solution. The key 
point is not to ignore the problem.

What if I am not in arrears but may be soon – can I get 
the protection of the Code?

The Code also provides protection to people who are in what 
is called pre-arrears. I outlined the defi nition of pre-arrears 
earlier in this chapter, but let us look at it again. Chapter 2 of 
the Code states:

A pre-arrears case arises where the borrower contacts the 
lender to inform them that he/she is in danger of going 
into fi nancial diffi culties and/or is concerned about going 
into mortgage arrears.
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What this is saying is that you do not have to be actually 
in arrears to start the process and gain the protection of the 
Code. If you feel it is likely that you will go into arrears, you 
can contact your lender straight away and start the process 
of dealing with the situation. It may be preferable to achieve 
some initial short-term latitude while you assess the gravity 
of the situation.

A pre-arrears situation may occur as a result of an event 
such as loss of employment or illness; while you may not be 
in arrears at present, you are worried that this may happen. 
If you inform your lender of your position you will come 
within the process outlined in the Code. 

It is advisable to inform your lender early if you suspect 
arrears will arise, rather than waiting until you are actually 
in arrears. This is to your advantage as it allows time to look 
at options before the arrears arise. One option that may be 
considered is moving to an interest-only period, and this 
may be easier to achieve before a payment is missed. 

The Borrower Is Not Just You

The defi nition of ‘borrower’ may seem obvious enough, but 
the defi nition in the Code can include more than the obvious 
borrower: it ‘includes all parties named on the mortgage loan 
account’. This might include parents who have provided 
support to a son or daughter to help them obtain the loan 
and have in the process joined themselves into the mortgage. 

It also includes those who have separated or are in the 
course of doing so. If the party to the mortgage who is making 
the repayments can no longer do so and requires the assis-
tance of the Code, the other party is automatically brought 
into the process, with the requirement to provide the same 
level of information regarding their fi nancial position.

Many of the issues raised will be dealt with throughout the 
book, and the implications for individuals will be discussed.
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SUMMARY 

At the core of the Code of Conduct on Mortgage Arrears is 
the Mortgage Arrears Resolution Process (MARP). This is 
the structure of the negotiation that will take place between 
borrowers and their lenders as set out by the Central Bank. 
Lenders are required under the Code to have such a process 
in place. The process seeks to achieve the following for you 
in relation to your lender:

• You will be treated fairly by the lender.
• The process is the same for all borrowers and is transparent. 
• The lender must explain clearly your options for reschedul-

ing your loan. 
• The lender is prohibited from harassing you and from impos-

ing penalty charges. 
• The lender must stick to any new agreement, provided that 

you do too.

The purpose of MARP is not to provide an advantage to 
either party, and you would be naive to believe that it gives 
you the upper hand; however, it does level the playing fi eld 
to allow for a possible resolution. 

It is vital that you engage in the process should your mort-
gage go into arrears or is likely to do so, as the Code is your 
protection and may keep you in your home long enough to 
resolve your diffi culties and get back on your feet. The Code 
does not directly apply to investment or buy-to-let mort-
gages in arrears; however, your lender’s approach to these 
is likely to be quite similar, at least initially. (We will discuss 
these mortgages in Chapter 11.)

It is important to co-operate with your lender and to 
provide all information requested. This is standard for all 
lenders and, as we shall see in Chapter 7, if you do this prop-
erly the solution you need will become obvious.
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Remember to include all parties to the loan in the discus-
sion as they may not have the same options available as you 
do and will need to do their own deal with your lender. 

The MARP process provides short-term relief to allow you 
get back on your feet. Should you need a more permanent 
solution it may be best to talk to an adviser.

Key Points in this Chapter 

1. The Code of Conduct on Mortgage Arrears was set up for your 
benefi t and provides a framework to resolve your fi nancial 
diffi  culti es with your lender.

2. The Code only applies to your primary residence. Investment 
properti es are excluded unless the property is your only prop-
erty in the state.

3. Your lender will have to follow the process outlined in the 
Code in their dealings with you.

4. To achieve the protecti on of the Code you will have to engage 
with your lender and remain co-operati ve in the provision of 
accurate informati on.

5. Even if you are currently within the terms of your mortgage 
but are experiencing fi nancial diffi  culti es, you can contact your 
lender and seek the protecti on of the Code. This is referred to 
as a pre-arrears situati on.

6. The process has fi ve successive steps, which can take some 
ti me to complete:
i. Step 1: Communicati on with borrowers
ii. Step 2: Financial informati on
iii. Step 3: Assessment
iv. Step 4: Resoluti on
v. Step 5: Appeals

7. It is best to understand how the process works and sti ck with 
it while you look to get back on your feet.

8. There is no automati c debt forgiveness in the process, so you 
will have to put debt forgiveness on the agenda if that is what 
you require.
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9. The borrower is not just you, but all parti es to the mortgage. If 
there is a guarantor, get them involved early on.

10. If debt forgiveness is what you need, be prepared to consider 
moving to insolvency and seeking professional advice on this 
rather than hoping for it under MARP.
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6

Communicating with Your Lender

He who has learned to disagree without being disagreeable 
has discovered the most valuable secret of a diplomat.
Robert Estabrook, US publisher, editor and newspaper owner

Starti ng the Journey

We have seen that the Code of Conduct on Mortgage 
Arrears seeks to put in place a structure to achieve agree-
ment on your fi nancial diffi culties. This ensures that you as 
the borrower are dealt with in an open and transparent way. 
It also ensures that all options to resolve the arrears or poten-
tial arrears are looked at. 

As already explained, ‘the borrower’ refers to all parties 
to the mortgage loan account, so everybody named on the 
mortgage will be asked to engage in the process. The reason 
for this is that if the lender agrees to some alteration in the 
terms of your mortgage, even for a short period, they will 
require all parties to agree. Not getting this agreement before 
going ahead with the alteration could cause the lender legal 
problems later. Accordingly, everybody will have to agree to 
any modifi cation to the loan and will be required to provide 
details of their fi nancial position.

You will also have responsibilities, which will be explained 
later, and these must be observed to achieve the protection 
of the Code. The fi ve-step process will allow you and your 
lender to set out your respective stalls to ensure that all 
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information is on the table and all avenues for resolution can 
be explored. As we have seen, the fi ve-step process is: 

• Step 1: Communication with borrowers
• Step 2: Financial information
• Step 3: Assessment
• Step 4: Resolution
• Step 5: Appeals

In this chapter we will look at Steps 1 and 2.

Step 1: Communicati on – Getti  ng the Right Start

Step 1 – communication – relates to communication between 
the lender and you. It is designed to encourage open engage-
ment between you. This communication may start with you 
advising your lender either orally or in writing that you have 
a problem and need to meet with them to discuss options. If 
you do not contact your lender at the fi rst sign of trouble, 
they will call you when the mortgage goes into arrears: in 
fact, the Code requires them to do so:

As soon as a borrower goes into arrears, a lender must 
communicate promptly and clearly with the borrower to 
establish in the fi rst instance why the repayment schedule 
as per the mortgage contract, has not been adhered to.

Code of Conduct on Mortgage Arrears 2010 
(Chapter 3, Clause 7)

So either way, this fi rst step is intended to start the conversa-
tion on a possible resolution of your mortgage arrears and is 
worth engaging in early.

When will my lender contact me? 
If you miss a mortgage payment your lender will obviously 
want to know why. It may be just an oversight, such as a 
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late transfer or delayed salary payment, or it could be a 
one-off shortfall. The Code requires your lender to contact 
you promptly when a mortgage payment is missed. You 
can expect to receive a letter or phone call from your lender 
within seven to ten days of any arrears if the account is not 
brought up to date straight away.

The main concern your lender will have is whether the 
missed payment is due to changed fi nancial circumstances 
and, more specifi cally, whether you will have diffi culty in 
meeting your future repayments in whole or in part. 

Your lender is required to actively encourage you to 
engage with them should you be in fi nancial diffi culties. It 
is important that you respond to this offer – not doing so 
may result in you losing the protection the Code affords. 
Also, your lender will not be able to impose charges on your 
arrears if you are covered by the Code and are co-operating 
in a reasonable manner. 

Do not be intimidated, angry with your lender or ignore 
the problem. It is better to embrace the process and place the 
problem with the lender for both of you to resolve. This gives 
you the protection of the Code – and putting the problem on 
the table will help relieve stress. 

When should I contact my lender?
If a life event happens that will result in your being unable 
to pay mortgage repayments, or if you have a concern that 
you may not be able to make a payment, the fi rst step is 
to advise your lender. The key thing to understand now is 
that making the lender aware of your situation places you 
within the Code and provides a framework to resolve your 
diffi culties. 

Another benefi t of early contact and engagement with 
your lender is that the lender is only allowed to contact you 
three times in any one month. This is designed to prevent 
multiple annoying calls from your lender. The Code states:
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Each calendar month, a lender, and/or any third party acting 
on its behalf, may not initiate more than three  unsolicited 
communications, by whatever means, to a borrower in 
respect of his/her mortgage arrears or pre-arrears situation. 

The unsolicited communications do not include any 
communications to the borrower regarding his/her arrears 
or pre-arrears situation, which are required by this Code 
or other regulatory requirements.

Code of Conduct on Mortgage Arrears 2010 
(Chapter 3, Clause 21)

Unless you have asked your lender to contact you or given 
them permission to contact you in relation to your arrears situ-
ation, they are only allowed to contact you three times each 
calendar month in relation to your mortgage. This includes 
contact by phone, by email, by text message or by letter. The 
new consultation process being undertaken by the Central 
Bank in relation to MARP will consider the effectiveness of 
the current unsolicited contact terms and what constitutes 
not co-operating with your lender. Proposed changes are 
unlikely to impact those who fully engage in the process.

The above extract also states that the contact excludes 
communication allowed under the Code or other regula-
tory requirements. This refers mainly to letters sent to you 
reminding you of the arrears, outstanding amounts and the 
ramifi cations of such arrears. The three permitted unsolicited 
contacts are in addition to this to allow the lender to engage 
with you to resolve the problem without them harassing you 
on a daily basis.

In summary, by making contact with your lender you 
bring yourself within the mortgage Code, you enter a formal 
process that can help you resolve your diffi culties and you 
ensure that communication between you and your lender is 
not excessive.
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When do you automatically enter into the process?
Despite the protection afforded by the Code, some people 
may be tempted to ignore the situation for some time, but 
this will not be possible. The Code places responsibilities on 
your lender in this regard. It states:

A lender must ensure that the MARP framework is applied 
to the following cases:

(a) a mortgage account where arrears have arisen on the 
account and remain outstanding, 31 days from the date 
the arrears arose;

(b) a pre-arrears case;
(c) where an alternative repayment arrangement put in 

place breaks down; and
(d) where the term of an alternative repayment arrange-

ment put in place expires.
Code of Conduct on Mortgage Arrears 2010 

(Chapter 3, Clause 17)

If your mortgage account goes into arrears and the arrears 
remain outstanding for 31 days your lender must, under 
the Code, write to you and inform you of the status of your 
account. 

The letter must, among other things:

1. State the date the mortgage fell into arrears, the number 
and total amount of full or partial payments missed 
and the amount of the arrears in euros.

2. Highlight the importance of you co-operating with the 
lender during the MARP process and notify you that, 
if co-operation stops, the protections of the MARP no 
longer apply and the lender may start legal proceed-
ings for repossession. 

3. Confi rm that it is treating your case as a MARP case. 
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4. Include a statement that fees, charges and penalty 
interest in relation to the arrears will apply (and what 
they are) where you do not co-operate with the lender.

5. Include the information booklet on the MARP process. 
Paraphrased from the Code of Conduct on Mortgage Arrears 2010 

(Chapter 3, Clause 22)

What should I do when I receive the letter?
First of all, do not panic. Second, take action. Not responding 
to the letter will strengthen the lender’s position if they wish 
to take action, since they will have done what is required 
under the Code to engage with you. Remember, engagement 
and co-operation with your lender gives you the best chance 
of being able to remain in your home until you decide on the 
best way forward. Let me remind you what not co-operating 
means:

A borrower can be considered as not co-operating with the 
lender when any of the following apply to their particular 
case: 

(a) the borrower fails to make a full and honest disclosure 
of information to the lender, that would have a signifi -
cant impact on their fi nancial situation;

(b) the borrower fails to provide information sought by 
the lender relevant to the borrower’s fi nancial situa-
tion; or

(c) a three-month period elapses during which the 
borrower:
(i) has failed to meet his/her mortgage repayments in 

full as per the mortgage contract or has failed to 
meet in full repayments as specifi ed in the terms of 
an alternative repayment arrangement; and
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(ii) has not made contact with, or responded to, any 
communications from the lender or a third party 
acting on the lender’s behalf.

Code of Conduct on Mortgage Arrears 2010 
(Defi nitions)

Paragraph c (ii) in the above defi nition of non-co-operation 
is quite clear when it states that not responding to contact 
from your lender can be construed as not co-operating, and 
this may bring you outside the protection of the Code.

When can the lender take legal action? 
Once you are co-operating the Code is quite specifi c that 
the lender cannot take action for twelve months. The twelve 
months excludes a number of additional time periods (which 
we will go into later in the book). It could take as long as two 
years for a lender to achieve a repossession of your house – 
even if that is their objective (which it is not). The Code states:

The lender must not apply to the courts to commence 
legal action for repossession of the borrower’s primary 
residence, until every reasonable effort has been made to 
agree an alternative arrangement with the borrower or 
his/her nominated representative.

Where a borrower co-operates with the lender, the 
lender must wait at least twelve months from the date the 
borrower is classifi ed as a MARP case (i.e. day 31), before 
applying to the courts to commence legal action for repos-
session of a borrower’s primary residence.

Code of Conduct on Mortgage Arrears 2010 
(Chapter 3, Clauses 46 and 47)

In Chapter 4 on negotiation we looked at the specifi c strat-
egies you can adopt to deal with your lender; however, it 
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is worth repeating that the repossession process is long and 
arduous for the lender. If you receive letters with reposses-
sion mentioned at an early stage in the process there is no 
immediate need to be anxious once you start to engage with 
the lender. The new consultation process on MARP will 
consider the  appropriate notice period prior to repossession 
proceedings commencing in cases where an offer of support 
is not provided by your lender.

Step 2: Financial Informati on

Whether you contacted your lender or they contacted you 
makes no difference to this part of the process. You are both 
aware that you are fi nding it diffi cult to keep to your mort-
gage terms. The earlier both parties realise that there is a 
problem, the more time there is to explore options before an 
arrears situation arises. 

Accurate Financial Informati on Is Key

The purpose of this information-gathering step is to estab-
lish just how much diffi culty you are in. The information 
you provide will form the basis of the options discussed and 
the solution arrived at. This is perhaps the most important 
part of the process for you and it needs your full and active 
attention. The key is to ensure that you accurately assess 
your fi nancial position and future prospects. 

The Code makes certain requirements of you, and after 
the need to engage with the process the next step is full 
disclosure of your fi nancial position. I will show you how 
to do this later, but failure to do this can be a deal-breaker. 
You must accurately disclose the current state of your fi nan-
cial position and expect your lender to look at it closely and 
carry out appropriate checks. 

The Code places the following three specifi c responsibili-
ties on your lender:
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In relation to all MARP cases, a lender must:

(a) ensure the borrower understands the MARP process;
(b) provide the borrower with a standard fi nancial 

statement; 
(c) inform the borrower that he/she may wish to seek 

independent advice to assist with completing the 
standard fi nancial statement, e.g., from MABS or an 
appropriate alternative.

Code of Conduct on Mortgage Arrears 2010 
(Chapter 3, Clause 27)

So a lender must use a standard fi nancial statement to obtain 
fi nancial information from a borrower in arrears or in pre-
arrears. The lender may also require the borrower to provide 
supporting documentation to confi rm the information 
provided in the standard fi nancial statement. These forms 
are standard to all lenders, as agreed with the Central Bank, 
so do not take the request personally. The Code states:

The lender may require the borrower to provide supporting 
documentation to corroborate the information provided in 
the standard fi nancial statement.

Code of Conduct on Mortgage Arrears 2010 
(Chapter 3, Clause 29)

The Standard Financial Statement Is Your Friend

The same standard fi nancial statement is used by all lenders 
and has been agreed with the Central Bank of Ireland. It is 
a detailed document designed to establish your income and 
expenditure and your assets and liabilities. As stated above, 
it must be completed accurately. 

You may initially see this document as a threat. However, 
for those in genuine diffi culty it is an opportunity. The 
opportunity is to clinically assess your situation and put it 
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down on paper. If the statement is completed properly, the 
solution to your problem will become evident. The mistake 
people can make here is not giving the document due atten-
tion and not recording all expenses. 

The deal you do with your lender will be based on these 
fi gures, so if you leave anything out you may struggle to 
keep to any new deal. Also your lender will scrutinise the 
statement and seek to pare back some items. Chapter 7 is 
devoted to getting this exercise right. 

When you approach your lender to advise them that you 
may have diffi culty making the repayments, they will want 
to know the extent of the diffi culty. Is it that you cannot 
make any repayment, or is some level of repayment achiev-
able? Your ability to make repayments on your mortgage 
can range from inability to pay any amount of the monthly 
payment to payment of the full amount. Between these 
extremes, perhaps you can only pay part of the monthly 
interest, or full interest with a contribution to capital. There 
are seven options specifi cally outlined in the Code, and your 
lender must go over these with you.

Getti  ng Your Desired Result Is Not Automati c

You do not get to decide which options you want, so calling 
your lender and requesting a new payment deal will not 
automatically result in a positive response. Under the Code 
you must provide full details of your fi nancial position on 
the standard fi nancial statement. You can obtain a copy of 
this form from your lender’s website, and you will see right 
away that it is very detailed in what it requires from you. 

You will be requested to sign the fi nancial statement to 
confi rm that it is accurate and also commit to advising the 
lender if anything changes. This is important because, while 
it is not a requirement that this form is sworn, if you progress 
to insolvency or bankruptcy you will have to do so, and any 
new assets introduced later could undermine your case.
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What information will I have to provide?
There are three questions that your lender will consider 
when they are told that you are unable to meet the terms of 
your mortgage:

1. What are you worth fi nancially? This is effectively your net 
asset position.

2. What is your income and expenditure? This will determine 
your ability to service the loan.

3. What does your fi nancial future look like? This will 
determine how quickly you will be able to return to full 
repayments. 

The standard fi nancial statement will answer questions 1 
and 2, and the interview that follows will answer question 3. 

The Standard Financial Statement

The main sections of the form are as follows:

Secti on A 

This includes an outline of the basic information about 
your account with the lender, including the outstanding 
mortgage, monthly repayments and value of your primary 
residence. It also covers your current employment, or previ-
ous employment if you are currently unemployed, and the 
reason for the review or arrears. 

Secti on B 

This section seeks to establish your monthly income, whether 
from a salary, social welfare benefi t, child benefi t or family 
support, i.e. your total income from whatever source. This 
gives the lender the fi gure that you must work with to fund 
your lifestyle and pay any loan commitments.
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Secti on C

This section looks at your household expenditure in detail. 
It is, perhaps, the section that needs most of your attention. 
Your income in Section B is probably easy to determine and 
may be fi xed for the foreseeable future; therefore how you 
calculate your expenses is important in your negotiation 
with your lender and also your long-term decision about 
how to resolve your situation. Understating your expendi-
ture could result in you signing an unsustainable deal.

Secti on D 

This section seeks to establish the full extent of your debt 
from all lenders, not just your mortgage lender. This includes 
credit cards, store cards, hire purchase and a lot more. It 
may be that you are employed, but it is the extent of your 
debt which is causing you a problem with making mortgage 
payments. You may need some latitude from your mortgage 
lender until other short-term debt is repaid. Your mortgage 
lender will want to know the full extent of your debt level 
and your agreed repayment levels. They will also want to 
know whether you have spoken to these other lenders with 
a view to rescheduling their repayments. 

Secti on E 

This includes any property assets you may have other than 
your primary residence. It requires full details of the prop-
erty type, ownership percentage, loan balance, valuation, 
monthly rental, and a lot more, including whether there are 
arrears on the property/ies. 

Again, your mortgage lender will want to assess whether 
payment to other lenders is being preferred to the mortgage 
and whether you have sought a restructuring of other debt. 
Also, if you have equity in these other properties the sale of 
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property may be on the agenda when possible solutions are 
being looked at. 

Secti on F

This section seeks to establish whether you have other assets, 
including savings, motor vehicles, shares or other invest-
ments. If you have been made redundant your lender will 
want to know whether you received a redundancy payment 
and how this will be or has been used.

True and Correct Statement 

The fi nal thing you will have to do is sign the form and 
consent to a credit reference check. You will be making a 
declaration along the following lines:

I declare that the information I have provided represents 
my/our fi nancial situation, and commit to informing my 
lender if my situation changes. I consent to you conduct-
ing a credit reference check.

As your lender will carry out a credit check to confi rm that 
your disclosure is accurate, it is important that you disclose 
your full fi nancial position. Also, if undisclosed assets or 
cash are found later this will undermine trust between you 
and the lender and may stall a resolution.

Based on the information in the form, the lender will enter 
into discussion with you on the most appropriate payment 
method going forward. They will also advise you that you 
may wish to seek independent advice. 

As the fi nancial information will be used in assisting 
your case, it is important that it is accurate. This means that 
not only should you include all your assets and liabilities, 
but you also need to make an accurate assessment of your 
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income and, more important, your expenditure or out goings. 
The next chapter will help you with this.

SUMMARY

Once you realise that you have a fi nancial diffi culty it makes 
sense to contact your lender to share the problem and search 
for the solution. They will require full disclosure of fi nancial 
information – without this you may lose the protection of the 
Code set up to deal with mortgage arrears. 

The standard fi nancial statement is the foundation of 
everything you will do in the process and it needs your 
full attention. The reason for this is that it will prove your 
ability, or lack of it, to repay your mortgage, and it may also 
be used as part of your case for insolvency should you take 
this route in the future. Your lender will suggest that you 
take independent advice or contact MABS, and this is worth 
considering, particularly if your problems are acute. 

The information provided will be used in the resolution 
phase of the process, and it must be accurate. In the next 
chapter we shall look at assessing your fi nancial position 
before moving on to look at how your lender assesses your 
case.

Key Points in this Chapter 

1. If you are having diffi  culty repaying your mortgage, contact 
your lender before they contact you.

2. Engage fully with the process. Not only will this ease your 
stress, but in most cases it will also allow you to remain in your 
house for some ti me, possibly up to two years.

3. Your lender is restricted to three unsolicited contacts per 
month (which can help prevent stress and worry).
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4. Your lender is obliged to inform you of the legal ramifi cati ons 
of not paying your mortgage, and these will be contained in 
any correspondence and reminder noti ces. However, stay 
focused on fi nding a soluti on within the process.

5. Provide full fi nancial informati on. This will set the founda-
ti on for achieving the right outcome and will ensure no loss of 
credibility if anything left  out comes to light later.

6. Ensure you give the standard fi nancial statement your full 
att enti on.

7. As your income will be clear at this stage, it is important to be 
thorough in your assessment of all expenses. Once a new deal 
is struck, any items you forget to include will have to come 
from your limited resources. 

8. Be prepared to fi ght your corner on the soluti on you need, 
either short-term or long-term.

9. Make a realisti c assessment of your fi nancial positi on, both 
currently and for the future. This will help you to be realisti c 
about the soluti on. 

10. Stay engaged with the process. 
11. Seek independent advice if you are unsure of what is being 

proposed.
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Assessing Your Financial Position

Money isn’t the most important thing in life, but it’s 
reasonably close to oxygen on the ‘gotta have it’ scale. 

Zig Ziglar, US author and motivational speaker

When you fall into arrears, or are likely to do so, your lender 
is bound to assist you. The emphasis of MARP and the insol-
vency process is to keep you in your home and provide you 
with a reasonable standard of living.

The standard of living will be based on a negotiation 
between you and your lender. You will obviously want to 
pay as much as you can and your lender will appreciate this. 
However, it is up to you to ensure that the correct balance is 
struck. Obviously, you cannot overplay your hand and look 
for an expensive lifestyle while not paying your mortgage, 
but you need to know your fi gures and put a convincing 
case for the expenses you need to incur. Life can get very 
de-motivating without money, and you need to retain your 
energy to work yourself out of this situation.

Why is an accurate fi nancial assessment so vital? 
I have stressed that the cornerstone of MARP is an accurate 
assessment of your fi nancial position. In fact, at mortgage 
arrears solutions Level 3 (insolvency) and Level 4 (bank-
ruptcy), providing inaccurate fi nancial statements can 
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unwind any deal you achieve if it is proved at a later date 
that you tried to hide assets. 

However, at this early stage, if you fail to give your 
fi nancial assessment due consideration, it can put you at a 
disadvantage

When we explore budgeting below I will be encouraging 
you to forensically examine all your spending to ensure that 
every necessary item is included. Many people will fi ll out the 
fi nancial statements supplied by their lender and leave out 
expenses that are essential to their living standard. If after 
doing your deal with your lender you have to make these 
unrecorded expenditures you may fi nd that you are unable 
to keep to the deal agreed and may go into default again.

Case Study

Joan is in fi nancial diffi culties and is seeking assistance under 
MARP. She has completed the standard fi nancial statement 
and, based on her recorded income and outgoings, has now 
agreed to pay interest and part capital of €700 per month. 
Three months into the deal Joan is fi nancially tight and 
wonders why.

After reviewing her bank statements she realises that the 
fi nancial statement she provided her lender did not include 
a number of items:

• Joan has a pedigree dog, which she now realises is costing 
her a fortune each year:

Kennelling fees €200

Pet insurance €200

Food €500

Vet bills €500

Total €1,400
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The moral of the story is: Do not expect your lender to dig every 
expense out of you. If your statement makes it look as though 
you can pay interest and an element of capital, your lender 
will look for that outcome. 

Your lender will also scrutinise your expenses and may 
look for cutbacks on some of them. Remember, this process 
is a negotiation, so be ready to defend those expenses that 
are absolutely necessary.

As I have mentioned, the key questions in your lender’s 
mind will be:

• How much are you worth? 
• How much do you currently earn? 
• Is the problem short-term or long-term? 

You may be tempted to leave the process to your lender on 
the basis that they will come up with the solution that best 
fi ts your situation. In some cases this will work well, but in 
others it may not be the best approach. There are some real 
fi nancial issues here which will take time for you to analyse, 
and this is best carried out by you, at least initially. It is 
important not only that you are informed of the process but 

• She has a number of nieces and nephews, and she buys 
Christmas and birthday presents for each of them. This 
adds up to €500 per year. 

• Joan also has a medical condition which, after state 
supports and tax rebates, is costing her €800 per year. 

She failed to record all the above items on the fi nancial state-
ment she provided to her lender to support her case for 
assistance.

Joan is now €2,700 per year (or €225 per month) less well 
off than she calculated when she prepared her fi nancial state-
ment. She is now fi nding life tight, and she is in danger of 
going into arrears again. 
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also that you are aware of your fi nancial position now and 
into the future. 

Moti vati on

You need a deal that keeps you motivated. The person most 
often quoted in relation to motivation is Abraham Maslow. 
Maslow stated that humans are driven by fi ve needs, and he 
placed them in a hierarchy: the lower-grade needs must be 
satisfi ed fi rst; and once they are met we move on to satisfy-
ing our higher-grade needs. The fi rst three needs are:

1. Physiological needs, such as air, food, drink and shelter 
2. Safety needs, such as security, protection, order, law and 

stability in our life 
3. Social needs, such as belonging, work, group, family and 

relationships 

Not being able to achieve these fi rst three needs will have 
a detrimental impact on you and your family’s lives. When 
preparing your fi nancial budgets you should ensure that 
these basic needs are catered for. Starting from the position 
that you must pay a set amount to your bank and make the 
rest of the budget fi t may lead you to neglect these needs and 
make an unworkable deal.

When these needs are fulfi lled we can strive for the higher-
grade needs:

4. Self-esteem needs, such as achievement, independence and 
status 

5. Self-actualisation needs, such as realising our personal 
potential and self-fulfi lment

Again, if you do not set the correct base with the fi rst three 
needs you will struggle to motivate yourself to get out of your 
diffi culties. In fairness to your lender, they will recognise 
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your need for a reasonable living standard to satisfy your 
basic needs, and while they will examine your budgets care-
fully they will make allowance for what are termed ‘priority 
debts’. These are debts which if not paid can lead to you 
losing one or more of the following:

• Your family home: mortgage or rental payments
• Your liberty: tax payments; child support
• Utilities: gas, electricity, etc. necessary for personal comfort
• Essentials: travel to work; household items such as furniture

You will realise from the above that these coincide some-
what with Maslow’s fi rst three needs – there are no luxuries 
involved. 

What Is Your Goal?

You need to make a decision on your goal in negotiating 
with your lender.

The motivational lesson above may not be very moti-
vating when you consider that your lender will more than 
likely be negotiating an existence for you at the lower end 
of Maslow’s motivational scale. You will have higher aspira-
tions for your future. Accordingly, when approaching any 
resolution to your problem it is important to consider what 
your goal is. This might be:

• Achieving debt forgiveness 
• Maintaining an acceptable lifestyle
• Reducing fi nancial risk for your dependants
• Ensuring a comfortable retirement in the longer term
• A combination of all of these

If we look briefl y at each of these you will realise that before 
you enter serious negotiations with your lender it is best to 
take a holistic approach to your fi nances and your plans. 
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Debt Forgiveness 

If you achieve debt forgiveness, you may still, for many 
years, have a lifestyle that you may not fi nd acceptable and 
that may leave little money to plan adequately for your 
retirement. Your lender, if considering debt forgiveness, is 
likely to seek as low a write-down as is compatible with you 
being able to service the new loan. This will mean very little 
room for luxuries in your budget. 

Lenders may, under their long-term strategies, seek to 
hold a portion of the debt in abeyance – or warehoused – 
in the hope that they can achieve some recovery on this at 
a later date. So seeking debt forgiveness may not result in 
a better lifestyle unless you achieve a permanent reduction 
in your debt with no claw-back (refundable money) option 
from your lender at a later date. In addition, the size of the 
new mortgage must enable an acceptable living standard 
combined with an ability to make plans for retirement. 

Maintaining an Acceptable Lifestyle

Maintaining an acceptable lifestyle may prove easier if you 
are prepared to accept less debt forgiveness or just debt 
deferment. It will also rely on the prospect of you being 
able to return to work in the near term, with full recovery 
of your loan being a real prospect for your lender. If your 
case is particularly diffi cult, with an unsustainable mortgage 
and negative equity, the sale of the property in return for 
signifi cant debt forgiveness may be the only way to get your 
life back. As pointed out in earlier chapters, the mortgage 
arrears process supports you staying in your home, so you 
will have plenty of time to consider this option.

Reducing Financial Risk for Your Dependants 

When you mention life insurance to most people, they run 
for cover in the belief that you are just trying to make money 
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out of them. The average life expectancy of people in Ireland 
is mid-seventies for men and early eighties for women, so 
you may think that life cover is a waste of money. However, 
a lack of adequate life cover can expose your dependants to 
fi nancial risk. 

It is a legal requirement to have life cover (or mortgage 
protection, as it is called) on your family home so that in 
the event of your untimely death your dependants will be 
relieved of the burden of the mortgage payments. There are 
two other areas that are worth considering as part of your 
fi nancial plan and outgoings when preparing your budgets:

1. As there is no legal requirement to have life cover on invest-
ment properties, there is a strong possibility that in many 
cases there is no adequate risk management in place in case 
of death. The assumption in the past was that the property 
value would repay the debt and that the rental income could 
service the debt in the meantime. Both assumptions may no 
longer be valid, and many households could be carrying an 
additional fi nancial risk. 

2. The level of life cover needed to cover annual costs in the 
event of the death of the prime earner or earners needs to 
be assessed in any fi nancial plan for the future, even if debt 
servicing is a problem.

Case Study

Jack and Maura are married with three children aged 10 to 
15. Maura works in the home. Jack is in salaried employment 
but has experienced a 25 per cent salary reduction in the past 
year and rental reductions on three investment properties 
purchased during the boom years. 

All loans are in the names of Jack and Maura, so they are 
jointly liable for the debt. Should Jack pass away Maura will 
receive an annual payment from both the state and Jack’s 
pension scheme. They reviewed their fi nancial exposure in 
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The above simplifi ed situation merely points out some of the 
fi nancial risk elements that need to be considered in your 
proposal to resolve your debt problem. As you can see from 
the above, as Maura is jointly responsible for the investment 
property loans, she will retain this debt should Jack die. 

Once you start discussing debt resolution you should 
request a meeting with one of your lender’s fi nancial advis-
ers to establish gaps in your life cover and seek to close, at 
the lowest cost, any fi nancial risk you have. The cost of new 
life cover should be included in your budget.

Do Not Forget About Reti rement 

Any consideration of your fi nancial position now must look 
far enough ahead to your retirement years. In the boom 
years everything looked rosy and a good retirement seemed 
assured. We are now experiencing lower or stagnant incomes 
with little prospect of meaningful increases in the next fi ve to 
seven years. Many companies that provide pension benefi ts 

the event of the untimely death of one of them and revealed 
the following:

• The family home is fully insured and will be repaid. It is 
valued at €400,000.

• The investment properties have no insurance cover and 
are in negative equity of €500,000.

• In addition to an annual payment to Maura on Jack’s death, 
she will receive a death in service payment of €180,000.

• Maura would be unable to work after Jack’s death until the 
children have completed college. The shortfall in funding 
the family budget over the next ten years is estimated at 
€25,000 per year.

• If Maura were to die, Jack would receive no money as her 
life is not insured. He estimates a family budget shortfall 
of €40,000 per year.
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are now looking to modify their schemes and are asking their 
employees to take more of the risk. Higher taxes, lower social 
benefi ts and fewer free services can be expected in the future. 

Any deal you seek to do on your debt must focus not only 
on how it helps you now but also on how it helps you in the 
future. Having a warehoused loan at 65 years of age is only 
worth considering if the deal is right and you can have an 
acceptable retirement.

Remember to Calculate Your Lifeti me Earnings

In Chapter 4 we looked at lifetime earnings to encourage you 
to look at your fi nancial future as a whole and not just the 
particular diffi culty you have at present. It can provide more 
clarity on how you might resolve the problem in the context 
of having a reasonable living standard and an acceptable 
retirement. Most of us can predict this with some accuracy. 
Even if you are out of work at present, making some esti-
mates of future earnings can be useful when constructing 
your plan. 

Looking back to the example of Patrick and Kate in Chapter 
4 (page 68), they worked out that their total lifetime income 
would be €3,130,000. While this fi gure looks large, it is an esti-
mated total fund available to Patrick and Kate over a 45-year 
period. We have not included any outgoings such as mort-
gage payments. If we assume that Patrick has a mortgage of 
€700,000 and wishes to repay this over the 25 years to age 65 
the impact on his lifetime earnings fund will be as follows:

Lifeti me earnings to age 65 
(based on €54,000 per year at 3% growth)

€1,970,000

Total mortgage repayments 
(€44,000 per year)

€1,100,000

Net earnings available to age 65 €870,000

Average available per year to age 65 €34,800
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From this Patrick has to accommodate:

• An acceptable lifestyle for him and his family from now until 
retirement

• Education and other expenses for his children

However, whilst Patrick may be able to accommodate his 
plans over his lifetime, he will be unable to comfortably pay 
the annual payments of €44,000 at present, as his net salary 
is currently €54,000. A deal based on paying a portion of his 
disposable income (say 40 per cent) may be the way to go to 
achieve his goal of being debt free at age 65. 

The above approach may seem simplistic, but it is provided 
to get you to focus on the total amount of money you will 
have available over your remaining lifetime and how you 
need to use it. There is little point in agreeing to a deal that 
forces you to rely on other short-term fi nance sources such 
as credit cards to pay for day-to-day expenses and gets you 
into further diffi culty. 

Patrick may have to look at a combination of asset sales, 
debt deferment and a lump sum payment from his retire-
ment fund to maintain an acceptable lifestyle now. 

So in structuring a deal with your lender you would do 
well to consider the long term and, depending on your 
debt position and your ability to service your debt, seek to 
achieve a deal that satisfi es your overall goals. This may 
involve selling assets, deferring debt, interest forgiveness 
or debt forgiveness and commitments around partial lump-
sum payments.

What Does Your Financial Future Look Like?

What we are looking to do here is to establish, after analys-
ing all your income and outgoings, what net cash is 
available to develop your fi nancial plan for the future. If this 
is insuffi cient and there are assets available (even those in 
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negative equity) you may consider selling these as part of 
your proposal.

How Much Do You Currently Earn? 

Start with your basic household budget. This will show you 
how much you are earning, how much you are spending 
and whether there is anything left over to provide for the 
future. Once you have fi nished this exercise you will have 
a clearer understanding of your fi nancial position, and it 
will highlight some areas that you may have to change. It is 
also important that you take into account joint income and 
expenditures if you operate household budgets with your 
spouse or partner. 

Try not to overestimate or underestimate your income 
and spending, and use accurate fi gures from household bills 
as far as possible. Remember, you are looking to achieve an 
accurate picture, not delude yourself into thinking you have 
a massive surplus if that is not the case. Your lender will not 
seek to add items to your budget if they are not essential to 
your basic living. 

If there are discretionary expenses, such as meals out, 
which have become regular expenses, make sure you include 
them, at least initially. You can take them out as you formu-
late your proposal, but it is important to consciously reduce 
expenditure, together with all those affected by the cuts, as 
you and they will have to live with them going forward.

Also allow for holidays, Christmases and birthdays. You 
may have to take some of these out or pare back your expec-
tations later, but now is not the time to exclude reasonable 
expenses that will help you cope with the situation you are 
in.

If you are honest in compiling your budget, you will 
be able to see what your fi nances will be like in the future 
based on your current lifestyle, and you will be able to carry 
out your own review of where savings are possible while 
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retaining an acceptable living standard. You will need to 
have this clearly in your mind when you meet with your 
lender regarding your current fi nancial diffi culties. 

Below is a budget format I like to use. It seeks to identify 
the areas where spending is necessary and where cutbacks 
may need to be considered. It is useful for those people expe-
riencing fi nancial diffi culties and also for those seeking to 
carry out a fi nancial planning exercise.

Sample Budget

Financial Category Monthly Figures 

Income

Salary

Salary of spouse/partner

State payments 

Annual bonus (if applicable)

Unearned income (bank 
interest, dividends, etc.)

Total Income (A) This line highlights income from 
all sources and is the amount you 
have to deal with your fi nancial 
commitments.

Expenses

Food

Life assurance (mortgage 
protecti on) and health 
insurance

Motor expenses

Child costs, educati on 

Medical expenses

(Conti nued)
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Sample Budget (Conti nued)

Financial Category Monthly Figures 

Household – electricity/TV/
phone, etc.

Other

Sub-Total: Necessary 
Expenses (B)

This represents all the expenses you 
must incur to have a basic standard 
of living.

Discreti onary Spending 

Entertainment

Club membership

Holidays

Sub-Total: Discreti onary 
Expenses (C)

This is the total of expenses, some 
of which may be necessary but have 
a discreti onary element. These are 
likely to be the ones your lender 
may look to restrict.

Net Cash to Service Your 
Financial Commitments (E) 
= (A–(B+C))

These are the funds you will have to 
service your fi nancial commitments 
and reduce your fi nancial risk 
through additi onal life cover.

Financial Commitments 

Mortgage payments 

Investment property 
payments 

Car loan repayments

Credit card repayments

Personal loan repayments

Life cover – additi onal 

(Conti nued)
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Sample Budget (Conti nued)

Financial Category Monthly Figures 

Total Financial 
Commitments (F) 

This represents your total fi nancial 
commitments as they currently 
stand; it may also include additi onal 
insurances beyond mortgage 
protecti on to cover investment 
properti es and living expenses.

Surplus (Defi cit) Available 
for Savings, Investments 
and Reti rement Planning 
(E–F)

This is the surplus available to cover 
future expenses, such as college 
fees and reti rement benefi ts.

What we are looking to do here is to establish, after analys-
ing all your income and outgoings, what net cash is available 
to develop your fi nancial plan for the future. The reason 
for this approach is that your fi nancial future is effectively 
a trade-off between what you can afford to have now 
(entertainment, holidays, etc.) and the lifestyle you want in 
retirement. The equation works out like this:

Total Income Less Equals

From salary and 
supports

Essenti al, discreti onary 
and fi nancial expenses

Money to create your 
reti rement plan

In order to increase the money available, you can either focus 
on the Total Income box and try to improve this or look criti-
cally at the Total Expenses box and cut back. The approach 
you take or the options available to you will depend on what 
stage you are at in your life cycle, how much money you 
have already provided for your retirement, and your view 
on what constitutes a reasonable lifestyle now and in retire-
ment. Increasing your total income will depend on:
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• Your current income and prospects for income growth 
through promotion or career change

• If you are currently out of work, the likelihood of gaining 
work and at what salary level

If the net sum available looks low or negative, do not get 
despondent: a signifi cant part of your fi nancial future may 
already have been taken care of without you necessarily 
being fully aware of it, for example:

• Many people are in a company pension scheme that provides 
an income on retirement. Some of these schemes also have 
an element of life cover. So your diffi culty may be related to 
your short-term cash position, which is what requires atten-
tion now.

• As mentioned previously, if you have a mortgage you more 
than likely have mortgage protection. Therefore, the exercise 
now is to see what extras you currently need to cover such 
things as negative equity while you work out a deal with 
your lender. 

If you have a fi nancial problem that is current and is also 
bleak in terms of your retirement prospects, you may have 
to look at a debt forgiveness option to rebalance that situa-
tion. This will mean either negotiating a restructured deal 
involving suffi cient debt forgiveness to provide a reasonable 
lifestyle now and in retirement, or looking to the remedies I 
will discuss in Parts III and IV of this book.

How Much Are You Worth? 

Having looked at your monthly cash fl ow, we now turn to 
your personal balance sheet. This is basically an assessment 
of all your assets and the debt associated with them. Using 
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the table below you can list all your assets in the fi rst column 
and place the value of those assets in the second column. The 
third column outlines the borrowing attached to each asset. 
The total row at the end will indicate whether you have posi-
tive overall equity or negative equity.

Personal Balance Sheet

Assets Value Liability (Borrowings) Total

Family home 

Investment property 1

Investment property 2

Home contents

Savings 

Other investments 

Jewellery 

Cars 

Value of pension

Other

Total

How do I use this information?
The information dealt with in this chapter will be required by 
your fi nancial adviser or a personal insolvency practitioner 
and, as we saw in Chapter 6, your lender has a standard 
fi nancial statement for you to complete.

The standard fi nancial statement is a lengthy form and 
you might be tempted to just quickly fi ll it out and hand 
it to your lender. However, the purpose of what we have 
outlined in this chapter is to get you active in the solution 
to your problem. Take the time to assess your position. This 
will help you formulate your approach to your problem.
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Your lender is focused on their problem, which is the recov-
ery of loans within the context of the mortgage arrears and 
insolvency processes. You need to take a longer-term view 
of your fi nancial situation so that the process gets you an 
acceptable result. The analysis above will give you an initial 
feel for the following questions, which you can then discuss 
with an adviser or insolvency practitioner:

• If your monthly cash fl ow is negative and you cannot pay 
your mortgage, is it a long-term problem or will it resolve 
itself over two to fi ve years? Some of the debts you owe may 
be short term, and if you are allowed to clear them you may 
be able to return to mortgage payments in two to fi ve years. 
If not, you may be insolvent.

• What asset(s) or property can be sold, and how will this alter 
the fi nancial picture? If an element of debt forgiveness is 
available, will this help? How much is needed? 

• Are you in serious negative equity, where signifi cant debt 
forgiveness is the only solution?

• How is your retirement plan looking at this point, and will 
you be in a position to have an acceptable retirement?

Should I use a fi nancial adviser? 
If you have done your fi nancial analysis thoroughly you will 
have a fair idea of the answer to this question. If you are not 
confi dent that you can resolve the problem it makes sense to 
have a fi nancial adviser look at your case and perhaps repre-
sent you in negotiations with your lender.

If you suspect that you are insolvent and therefore qualify 
for a personal insolvency solution, it may save money to 

Remember: once your lender has catered for ‘priority debts’ they 
will be looking to maximise the recovery of their mortgage or 
other loan over ti me.
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consult a practitioner who can bring you all the way to this 
process.

SUMMARY

Analysis of your fi nancial position is perhaps the most 
crucial part of the process for you. All the processes for 
resolving the personal debt and mortgage arrears crisis are 
in place but are based on the principle that only the people 
who cannot afford to pay get help. If you require and deserve 
help you will have to prove it, and the best way of doing this 
is with an accurate assessment of your fi nancial situation. 
Accuracy, together with transparency, is vital to gain trust; 
and, as solutions at the personal insolvency level are based 
on a sworn statement of income, any omissions could under-
mine your deal.

I have suggested that you take a holistic and long-term 
view of your situation, but your lender will not necessarily 
be focused on this. However, although many people may 
feel that they will work the problem out over their lifetime 
you must be sure that you can, and the best way to do this is 
to do the fi gures.

Remember, while you may be optimistic or avoiding a 
critical analysis of your situation, the test as to whether you 
are insolvent and eligible to apply for personal insolvency 
only requires your personal insolvency practitioner to take a 
fi ve-year view. 
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Key Points in this Chapter

1. We have pointed out a number of ti mes in this book that an 
accurate assessment of your fi nancial positi on is the corner-
stone of any debt resoluti on plan.

2. Your lender will be mainly concerned with achieving debt 
repayment, and, while this is your objecti ve too, you also have 
to take a more holisti c look at your current and future fi nancial 
positi on.

3. The living standard aff orded you under any of the initi al 
debt resoluti on processes will be adequate at best and could 
remain so for many years unless your fi nancial circumstances 
change suffi  ciently.

4. You need to consider the fi nancial risks associated with your 
current borrowing and what would happen if you died. Will 
the risk remain with your spouse or partner?

5. Completi ng a full and accurate budget is essenti al, and it is 
best to start with all your current spending and then look to 
economise, rather than starti ng with mortgage payments and 
leaving essenti als out.

6. Ensure that your budget includes all expenses that must be 
incurred – it will be too late to alter it aft er the deal is done 
with your lender. Your lender will not be looking to add 
expenditure to your budget.

7. Review your asset and debt positi on. If you decide to go 
down the insolvency or bankruptcy route to resolve your debt 
problem, you will have to prove that you are insolvent.

8. Do not be afraid to either consult an independent fi nancial 
adviser or to use your lender’s personal advisers to help you 
assess your fi nancial positi on regarding insurances and fi nan-
cial risk.

9. Stay focused on a holisti c soluti on to your problem rather than 
a short-term soluti on.

10. You may have goals and ambiti ons for a lifestyle that now 
seem unlikely to happen, given the circumstances, but this is 
not the ti me to lose sight of them.
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How Your Lender Assesses Your Case

Don’t bargain yourself down before you get to the table.
Carol Frohlinger, US author, speaker and cofounder of 

Negotiating Women, Inc.

Once you have informed your lender of your problem and 
provided your fi nancial information, the process of assess-
ment and resolution will begin. It is likely that once you 
engage in the process some short-term relief will be quite 
easily achieved, at least in most cases. This will allow both 
parties to begin the process and focus on the solution. 

If you still have equity in your house, can service the inter-
est and there is a reasonable prospect of a return to normal 
repayments, some latitude for six to twelve months would 
seem achievable. If your problem is more severe – negative 
equity, inability to pay interest and no clarity as to when 
the full repayments can restart – the conversation with your 
lender may be more intense. 

Even if your lender views the sale of the property as the 
outcome, they are likely to provide initial relief until they see 
how things develop. In fact, as outlined below, the Code of 
Conduct on Mortgage Arrears states that all options must be 
explored, including deferring payment of all or part of the 
instalment repayments for a period. The Code states:
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A lender must explore all options for alternative repayment 
arrangements, when considering a MARP case, in order to 
determine which options are viable for each particular case. 
Such alternative repayment arrangements must include:

(a) an interest-only arrangement for a specifi ed period;
(b) an arrangement to pay interest and part of the normal 

capital element for a specifi ed period;
(c) deferring payment of all or part of the instalment 

repayment for a period;
(d) extending the term of the mortgage;
(e) changing the type of the mortgage, except in the case 

of tracker mortgages;
(f) capitalising the arrears and interest; and
(g) any voluntary scheme to which the lender has signed 

up e.g. Deferred Interest Scheme.
Code of Conduct on Mortgage Arrears 2010 

(Chapter 3, Clause 33)

Step 3: Assessment 

This step involves your plans being assessed by your lender. 
You may initially deal with the local branch of your lender, 
but the assessment will be carried out by the arrears support 
unit (ASU). This is a specialist unit which the Code requires 
the lender to set up to deal with customers with mortgage 
arrears. The ASU will assess your standard fi nancial state-
ment and may seek supporting documentation for some 
items. They are required under the Code to examine each case 
on its individual merits. A lender’s ASU must base its assess-
ment of your case on your full circumstances, including:

• Your personal circumstances
• Your overall indebtedness
• The information you provide in the standard fi nancial 

statement
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• Your current repayment capacity
• Your previous payment history

Your lender must distinguish between customers who have 
the ability to pay and those who will not pay. Accordingly 
their assessment will be thorough. As I have said before, the 
Code and the structure it has put in place will help reach an 
acceptable solution, but your lender will not be a pushover 
and will be forensic in their analysis of your position. 

However, there is no need to be intimidated by this stage. 
If you use the approach recommended in this book, you will 
be more than capable of presenting a good and accurate case 
of your fi nancial position to your lender. You will also be 
able to outline a proposal as to how your current situation 
can be resolved. 

You may, for instance, be in this position due to unem-
ployment, so you need to assess the prospects for your trade 
or profession and the likelihood of employment in the short 
term. The relief you are looking for is something that will 
take you to a place where you can resume payments. 
You may, of course, be in much more diffi culty with a 
mortgage payment and in a situation where a resolution is 
unlikely to be achievable in the short to medium term. This 
may perhaps be due to unemployment, compounded by the 
fact that a return to work in your trade or profession will 
result in a much lower income. Other situations, such as 
illness, can affect your ability to repay your mortgage. 

The essential point here is that you must try to assess your 
ability to repay your mortgage in the medium to long term. 

Armed with the fi nancial and other information you have 
provided, your lender will assess the likelihood of you being 
in a position to make capital and interest payments at present 
and also at some future date. Initially they will be seeking to 
distinguish between customers who cannot pay and those 
who will not pay. 
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Once the assessment is complete, your lender will propose 
a solution. As outlined above, there are a number of options 
they must look at and discuss with you.

Step 4: Resoluti on 

Your lender’s proposed resolution is another key part of 
the process. You may be tempted to accept anything they 
propose and struggle to make it work, but you should give 
this part of the process serious consideration. If you have 
done your work thoroughly, as outlined in this book, you 
will have made your own accurate assessment of what is 
achievable. Hopefully, your lender will agree. If the proposal 
put forward by your lender is different from what you are 
proposing, you need to consider whether this is acceptable to 
you. You need to be sure that you can keep to what is agreed 
and cope with the impact it will have on your lifestyle. 

Some people may approach the problem, and the fi nancial 
information, from the viewpoint that their current lifestyle 
must be maintained. Your lender, for their part, may feel 
that if you make certain cutbacks you could contribute more 
to your mortgage payments. This is why, as pointed out in 
Chapter 7, it is vital to be scrupulously accurate in preparing 
your fi nancial information. This information will be scruti-
nised by your lender for possible cutbacks, savings and the 
restructuring of other lenders’ loans. 

Also remember that it is the information in your fi nancial 
statement that will form the basis of the deal you agree with 
your lender. Your lender will want to help; however, they 
will be looking for as large a mortgage contribution as possi-
ble. The standard fi nancial statement form will outline most 
of the expenses and costs you need to take into account, but 
do make sure that you include absolutely everything. The 
reason for this is that only you know the full extent of your 
living costs, and after negotiations with your lender you will 
be expected to keep to the deal. You have to forensically 

MDB-Final.indd   124MDB-Final.indd   124 26/03/2013   18:09:4726/03/2013   18:09:47



How Your Lender Assesses Your Case

125

examine your expenses because if you leave out items that 
must be incurred, you will put pressure on your fi nances as 
you struggle to maintain your new deal with your lender.

Your lender will base their assessment on a number of 
factors. First, they will look at your personal circumstances 
as you have presented them. Then they will look at your 
overall indebtedness – basically, loans you have with them 
and with other lenders, credit cards, store cards, etc. They 
will review in detail the fi nancial information you provided 
and may have their own view on particular expense levels. 
They will review your previous repayment track records 
and look at your current repayment capacity. 

The key points to remember are:

• Accurately assess your position and make sure all expenses 
are covered.

• Be realistic about how much money you need to support an 
acceptable lifestyle.

• Present yourself well and confi dently, particularly if you 
have a good track record with the lender. 

All this will lead to a robust assessment, taking in all the 
elements of current debts, your circumstances and your 
ability to pay. Once your lender has completed their assess-
ment they will have to look at all options for an alternative 
repayment arrangement. 

When considering a case under MARP, your lender must 
consider a number of possible alternative arrangements 
outlined in the Code, as follows:

• An interest-only arrangement for a specifi ed period. This 
involves your lender foregoing capital payments for a period 
of time, usually six to twelve months initially. There will be 
no reduction in your mortgage loan during this period.

• An arrangement to pay interest and part of the normal 
capital element for a specifi ed period. This solution provides 
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that you make interest payments and some element of 
capital payment. Your mortgage will reduce by the amount 
of capital payments made.

• Deferring payment of all or part of the instalment repayment 
for a period. This will result in your mortgage loan increas-
ing by the amount of deferred interest.

• Extending the term of the mortgage. As mortgages are 
normally extended to age 65 or, in some cases, 70, you may 
be able to reschedule the repayment period. 

• Changing the type of the mortgage, except in the case of 
tracker mortgages.

• Capitalising the arrears and interest. This involves adding 
the current arrears and interest to the mortgage until you 
are in a position to recommence payments of interest and, 
hopefully, capital. Your mortgage loan will increase by the 
interest amount capitalised to the account. 

• Any voluntary scheme to which the lender has signed up, 
e.g. a deferred interest scheme.

You will notice from the above solutions that there is no 
reduction in your liability, and in some cases it will increase 
until you start payments again. In Part III we will be looking 
at other options being introduced by lenders where a longer-
term view is being taken. In Part IV we will look at how 
legislation on insolvency and even bankruptcy can help you 
resolve your particular situation, either as a chosen solution 
or as a negotiating stance with your lender.

Finally, it is important to know that while your lender 
must consider such arrangements, they are not obliged to 
offer you one. This is what makes the fi nancial information 
stage and your ability to present your case so important.

Now we will look at the fi nal stage in MARP, though if the 
resolution proposed is not acceptable and agreement cannot 
be reached with your lender, it is not necessarily the end of 
your negotiation.
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Step 5: Appeals

Do you need to appeal? As already stated, the Code is 
designed to provide a process for you and your lender to 
resolve your fi nancial diffi culties in a mutually satisfactory 
way. Whether you get an acceptable result will very much 
depend on the earlier stages of the process and how success-
fully you presented your case. 

However, this does not mean that your lender will auto-
matically go with your preferred option. There will be a fair 
element of negotiation with your lender as they are looking 
to recover all the money they have lent, and they are not 
bound to offer a solution; however, they are unlikely to take 
action prematurely.

If you cannot adhere to the original terms of the mortgage, 
your lender will consider as their best option loan solutions 
that maintain all the debt in place with no debt forgiveness. 
This means that, while you may gain a cash fl ow benefi t 
from a new arrangement, you will continue to be fully liable 
for all the debt.

They may also propose an initial short-term solution for 
perhaps twelve months in the hope that your fi nancial situa-
tion improves. This may be all you need, but, as we explained 
in Chapter 7, you have to have an acceptable living standard 
both now and into the future.

In the event that you are unhappy with the lender’s 
proposal you can appeal the decision to your lender’s 
appeals board – all lenders must have an appeals body. The 
Code states:

A lender must allow the borrower a reasonable period 
of time to consider submitting an appeal to the Appeals 
Board, which must be at least 20 business days from the 
date he/she received notifi cation of the decision of the 
lender’s ASU.

Code of Conduct on Mortgage Arrears 2010 
(Chapter 3, Clause 45)
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So if your lender offers a proposal you fi nd unacceptable 
you can appeal the decision. This may help you both achieve 
an improvement in the deal proposed and also allow you to 
refl ect on whether you could make the deal work. You can 
take an appeal on any of the following grounds: 

• Your lender’s decision on your case
• How your lender treated you under MARP
• If you feel that your lender has not complied with any of 

the requirements under the Code of Conduct on Mortgage 
Arrears

You must submit your appeal within twenty business days 
of receiving the lender’s decision on your case. If you are 
not happy with the outcome of the appeal you can make a 
complaint to the Financial Services Ombudsman. 

It is clear from what we have just outlined that reaching a 
mutual and acceptable agreement is the best way forward. 
You should also realise that there is a lot in your favour and 
your lender will be seeking an amicable result.

You also now know that the process from the day you go 
into arrears until the unthinkable event of losing your house 
is a long one. It is a long process because your lender will 
want to exhaust all avenues to fi nd a solution. For your part, 
it is important that you remain in negotiation and engaged 
with your lender.

To achieve the best result you must do your homework 
well, understand your fi nancial position, be prepared to 
present your case and stay calm and confi dent that you can 
achieve the result. 

What if the lender wants to repossess my home?
In relation to house repossessions, the lender is required 
to make every reasonable attempt to agree an alternative 
arrangement with you or your nominated representative 
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before applying to the court to commence legal action for 
repossession. 

The importance of co-operating with your lender cannot 
be overstated: do not ignore the problem or your lender. 
Once you are co-operating your lender must wait at least 
twelve months from the day you were classifi ed as in need 
of the resolution process before applying to the courts to 
commence legal action. The Code states:

Where a borrower co-operates with the lender, the lender 
must wait at least twelve months from the date the 
borrower is classifi ed as a MARP case (i.e. day 31), before 
applying to the courts to commence legal action for repos-
session of a borrower’s primary residence.

The twelve-month period commences on day 31 but 
does not include:

• Any time period during which the borrower is comply-
ing with the terms of any alternative repayment 
arrangement agreed with the lender

• Any time period during which an appeal by the 
borrower is being processed by the lender’s Appeals 
Board

• Any time period during which the borrower can 
consider whether or not they wish to make an appeal 
on the decision of the ASU

• Any time period during which a complaint against 
the lender regarding any aspect of this Code is being 
processed by the Financial Services Ombudsman’s 
offi ce and

• For pre-arrears cases, the time period between the fi rst 
contact by the borrower in relation to a pre-arrears 
situation and an alternative repayment arrangement 
being put in place

Taken from the Code of Conduct on Mortgage Arrears 2010 
(Chapter 3, Clause 47)
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The twelve-month period excludes any time during which 
you were complying with any alternative arrangement 
agreed with the lender, any time in which you were engaged 
in an appeals process, or any time you spent consider-
ing entering into an appeals process. The new consultation 
process on MARP will consider the appropriate notice period 
prior to repossession proceedings commencing in cases 
where an offer of support is not provided by your lender.

So the central point here is that there is a signifi cant 
amount of time during which your lender cannot make a 
move to repossess your house, and this time can be used 
productively to do an acceptable deal and also to deal with 
your fi nancial position. 

SUMMARY 

Understanding how your lender assesses your case is central 
to achieving the desired result. If you get a result you are 
happy with at the MARP level you will need to go no further. 
However, an acceptable result will depend on you being an 
active participant in the process and being realistic about 
what you can afford to pay and what is achievable. 

Prepare your fi nancial information accurately and be 
sure to include all necessary expenses. Be prepared to make 
a strong case if your lender is looking for unreasonable 
cuts. Consider using an adviser if the solution proposed 
is  unacceptable or if you are intimidated by the process. 
Include the cost of this in your budget. 

Remember, you can appeal any decision. At a minimum 
this will provide a cooling-off period to allow you to consider 
your options and think about whether, with a further adjust-
ment, your lender’s proposal may be workable. Your lender 
cannot make a move to repossess your home during this 
period. 

You need to take a rational approach to your problem – 
which is diffi cult during troubled times – and an accurate 
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assessment of your situation. If you do not get what you feel 
you need or can work with, there are other options available 
to you, and these will be discussed in Parts III and IV of the 
book. 

Key Points in this Chapter

1. Assessment and resoluti on are the objecti ves of MARP. These 
are based on an accurate understanding of your fi nancial 
positi on.

2. It is your responsibility to ensure that you present your lender 
with an accurate picture of your fi nancial situati on now and 
into the future.

3. Your lender will forensically examine your fi nancial details 
during the assessment, so be prepared to defend expendi-
tures that are absolutely necessary.

4. The resoluti on to your problem must be negoti ated, and 
proper preparati on is required to achieve your desired result.

5. Make sure that you are happy with and can keep to any deal 
proposed – you may have to live with it for many years.

6. If your case is very serious and you need debt or interest 
forgiveness, talk to a professional adviser.

7. Remember that there are other long-term opti ons available 
(see Parts III and IV).

8. Keeping the communicati on lines open and remaining in the 
process will help to keep you in your house for longer.
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Part III

Mortgage Arrears Resoluti on Strategy (MARS):
Your Lender’s Longer-Term Soluti ons to 

 Mortgage Arrears

In this part I will outline the Mortgage Arrears Resolution 
Strategy (MARS), which is designed to tackle long-term 
unsustainable mortgages in arrears. I will provide an 
overview of the solutions MARS offers to give you a 
fl avour of whether they can help you resolve your mort-
gage diffi culties.

I will then provide a detailed review of each strategy 
with worked examples and insights into how they can be 
adapted to fi nd a workable solution.

As buy-to-let mortgages do not have the protection of 
the MARP process, Chapter 11 is devoted to considering 
how you might address mortgage arrears on these loans. 
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Longer-Term Solutions: An Overview 

During a negotiation, it would be wise not to take 
anything personally. If you leave personalities out of it, 
you will be able to see opportunities more objectively.

Brian Koslow, US fi nancial trainer and coach

With the economic climate’s failure to improve, it has 
become clear that some of the Level 1 mortgage loan modi-
fi cations are too short term. In many cases, at the end of this 
initial loan modifi cation period mortgage holders are unable 
to return to the original terms of their loan agreement. This 
has prompted a move by the Central Bank and lenders to 
look at more long-term loan modifi cations.

Case Study

Liam and Fiona have a mortgage of €350,000 over 25 years 
with monthly payments of €1,850. Liam is no longer working 
and is unlikely to return to work any time soon. 

Fiona works in sales and has experienced a signifi cant 
drop in income. It is unlikely that Liam and Fiona’s fi nan-
cial position will improve until there is a major uplift in the 
economy. 

After twelve months on one of the short-term solutions 
(they had been paying interest only at €1,160 per month) it 
is now clear that they need a longer-term solution to their 
problem.
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Many people are fi nding themselves in a position similar 
to Liam and Fiona’s. Having spent six, twelve or eighteen 
months on short-term solutions they can see no immediate 
release from their fi nancial diffi culties. Some people may 
need more than a pick-up in the economy to be in a posi-
tion to fi nance the high cost of the property they purchased 
during the boom years, not to mention other needs such as 
their children’s education and retirement funding. 

The reasons for their diffi culty can be many and varied, 
including:

• A drop in salaries due to the loss of performance-related pay 
or bonuses

• Salary and wage cuts resulting from the market downturn 
• The prospect that their current salary level is likely to stay 

the same for many years
• A permanent reduction in take-home pay as a result of higher 

taxes and other government-enforced charges
• A move to lower-paid employment following redundancy

In many cases the people affected by events like these will 
not see a return to the disposable income they enjoyed prior 
to the downturn. If their commitments are high, having been 
based on their historical disposable income, they may now 
fi nd themselves in diffi culties.

There can also be other reasons for a person’s diffi culties, 
which may be related to the economy or accentuated by the 
downturn. Examples include:

• Relationship breakdown
• Death of a family member who contributed economically to 

the household budget
• Maternity leave, which can cause a temporary problem or 

increase long-term costs through childcare expenses
• The need for one spouse or partner to return to full-time 

education as a solution to improving the long-term fi nancial 
position
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Present Debt and Commitments

The fi nancial expenditure witnessed during the Celtic Tiger 
years not only impacted house prices but also led to people 
making decisions that will have a fi nancial impact for many 
years to come. Many of us spent money on consumer goods 
such as cars, house extensions or club memberships and 
fi nanced these purchases on a short-term basis in the antici-
pation of continued salary increases. Other readily available 
sources of fi nance were used to fi nance day-to-day lifestyles, 
which has led to increases in credit card debt. 

What Is the Soluti on?

The solution is for the lender to look holistically at the 
 problems facing their customers and put in place a solution 
that extends over a number of years rather than just six to 
twelve months. The new solution will be reviewed  annually, 
or more frequently if circumstances change. From the 
customer’s point of view this may be a solution that is more 
workable and less stressful. 

In some cases it may involve providing latitude to allow 
the borrower to pay off the short-term loans, such as personal 
and credit card debts, and then return to normal mortgage 
payments. In others the problem may be more severe, and 
the solution may have to be in place for some time, with no 
certainty as to when it will end. 

A Word of Warning

The initi al mortgage arrears soluti ons, such as interest-only 
payments, and the new longer-term Mortgage Arrears Resolu-
ti on Strategy (MARS) are part of the same process under the Code 
of Conduct on Mortgage Arrears. I have described them as Level 
1 and Level 2 because MARS represents a move to longer-term 
soluti ons. 
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What Are the Criteria for Debt Forgiveness?

I have stated a number of times that there is no policy for 
general debt forgiveness; there is no plan to actively assess 
each case and decide whether debt forgiveness should be 
given; and there is no form to be fi lled out and assessed for 
debt forgiveness.

In reality there are criteria, but not at Level 1 and 2 solu-
tions. At these levels, if you want to achieve debt forgiveness 
it will have to be negotiated. Debt forgiveness is more likely 
at the Level 3 and Level 4 solutions of insolvency and bank-
ruptcy – if you meet the criteria and are prepared to follow 
the process. 

As we shall see in Part IV on personal insolvency, to 
achieve the benefi t of the personal insolvency process you 
must be certifi ed by your personal insolvency practitioner 
to be fi nancially insolvent and also likely to remain that way 
for fi ve years. There are a number of rules to comply with, 
which your personal insolvency practitioner will assess 
and explain. The important point here is that if you cannot 
live with the MARS options presented by your lender, you 
should consider taking professional advice before signing 
any new agreement.

For bankruptcy there are also criteria you must meet, 
which must be proved to a court, but, subject to satisfying 
these criteria, you may achieve debt forgiveness. 

In many cases these will suit individuals as the basis of a perma-
nent way of dealing with their fi nancial problem. In other cases 
they will represent a deferment of the debt, and this may not be 
what is needed. Not only may it not be what you need, but you 
may also have bett er opti ons available to you if you fi t the criteria 
for debt forgiveness. 

MDB-Final.indd   138MDB-Final.indd   138 26/03/2013   18:09:4926/03/2013   18:09:49



Longer-Term Soluti ons: An Overview 

139

Is debt forgiveness likely under MARS? 
We will outline the three solutions covered by MARS shortly 
and go into them in more detail in the next chapter. MARS 
does not automatically include debt forgiveness as part 
of the deal, so achieving this outcome will require much 
negotiation. This is why I have mentioned above that debt 
forgiveness is possible, but in most circumstances this is by 
using either the personal insolvency or bankruptcy process, 
in which it is the prime objective of the process.

Doing the Deal with Your Lender

As you move from your lender’s initial short-term loan 
modifi cations, you need to stay focused on a solution that is 
right for you. This solution will not be easily achieved, and 
it takes time, patience and knowledge of your fi nancial posi-
tion to be successful. If you believe your case is strong it may 
be wise to get professional advice and representation at the 
early stage of the process. 

Documents provided by your lender will suggest that 
you should consider independent advice or consult the 
Money Advice and Budgeting Service (MABS). This covers 
your lender’s legal position and their duties to advise you. 
However, it is good advice, which is worth considering. 

If you are in discussions with your lender on a longer-term 
loan modifi cation it is important that you ensure it fi ts with 
your own fi nancial assessment of your position. I continue to 
stress the need to examine your fi nancial position and know 
both what you want to achieve and how far you will go to 
achieve it. The reasons for this are:

• Your lender does not have to offer you any deal. 
• If you do not properly assess your position, your lender may 

feel that they have the upper hand and that you are likely to 
accept what is offered and go no further. 
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• If you reach this point you will either have to sign what is 
offered or move to the next process. It is important that you 
know what this entails and what the implications are for you.

• Some people may just accept what is offered, which gives 
immediate relief as they do not want the aggravation of 
non-acceptance. 

The Long-Term Soluti ons

Three solutions have been proposed under MARS to provide 
longer-term relief, as follows:

1. Trade-down mortgage – This will involve selling your 
current home as part of any arrangement and moving to a 
house which achieves a reduction in your debt to an amount 
you can repay over a reasonable period (usually to age 65).

2. Split mortgage – This will involve the warehousing or 
parking of an element of your debt and repaying the 
balance over an agreed period. The warehoused portion is 
reintroduced as your repayment ability improves. 

3. Mortgage to rent – This is a government scheme under 
which you give up your house and rent it back from a 
housing agency. As the housing agency will purchase your 
house from your lender at market value there may be resid-
ual debt left over if the purchase price is less than the loan. 
How you deal with this residual debt is between you and 
your lender.

These solutions continue the emphasis on keeping people 
in their homes while providing for a reasonable standard of 
living. The object of each alternative solution is to provide 
what is termed an ‘affordability gain’ by warehousing an 
element of the loan, trading down to a different house or 
selling the house and renting it back. Neither debt forgive-
ness nor interest forgiveness is a standard feature of any of 
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the processes, but may feature if negotiated by you or your 
adviser. 

In the case of a split mortgage and a mortgage to rent, you 
stay in your current house. However, with the trade-down 
mortgage you move to another property. The affordability 
gain refers to the fact that you can now afford the new mort-
gage level. 

As each individual’s case is different, we cannot cover all 
examples here, but the next chapter will give a fl avour of 
what is proposed in each option.

Do any of the three long-term solutions provide debt 
forgiveness?

Everybody’s situation is different, and your lender will work 
on a case-by-case basis. Debt forgiveness could be a part 
of any solution if you or your adviser can negotiate such a 
result. However, a review of the basic model for each option 
would suggest that debt forgiveness is not an automatic 
part of the process. The emphasis is on providing you with 
a home at a mortgage level that you can service at present 
while retaining liability for all the debt.

Different lenders may use the new arrangement differ-
ently. For instance, it has been reported in the media that 
some lenders that offer the split mortgage arrangement do 
not charge interest on the warehoused element of the loan, 
while others do. While this is interest forgiveness as opposed 
to writing off the debt, it is a signifi cant concession and one 
you should look for if you are agreeing to warehouse an 
element of your mortgage.

The case-by-case approach adopted by lenders means that 
there is no set formula, but it is reasonable to assume that 
some debt or interest forgiveness is achievable if your case is 
strong. So do not count on debt forgiveness here unless you 
are prepared to present and negotiate your case well. 
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What are the upsides of these arrangements?
The main upsides are:

• You remain in your home, or one you trade down to, which 
is the prime objective of the mortgage arrears process.

• You also achieve monthly repayments based on your income, 
which should be more manageable. 

What are the downsides of these arrangements?
The main downsides may be:

• On the face of it you do not receive any debt forgiveness, so 
your debt level remains high. With a trade-down mortgage 
you will reduce your debt level. However, you may still have 
signifi cant negative equity in the new house. With the split 
mortgage the debt is deferred and may continue to attract 
interest. 

• The arrangements are subject to annual reviews, so if you 
earn more disposable income your lender will expect you 
to increase your repayments. This means that you will be 
constantly reminded of your fi nancial diffi culty and may 
have no clarity as to how you can use additional money 
earned to secure your fi nancial future.

• The arrangements will have an emphasis on repaying the 
debt, so negotiations on living expenses may be diffi cult. 

• In the worst case you may get no debt forgiveness, regular 
assessment of your family budget and a lifestyle that may 
not be to your liking. This could go on for perhaps 20 to 25 
years or until the loan is repaid. 

SUMMARY 

Lenders now have three further options to provide for 
longer-term solutions to assist those who have unsustainable 

MDB-Final.indd   142MDB-Final.indd   142 26/03/2013   18:09:5026/03/2013   18:09:50



Longer-Term Soluti ons: An Overview 

143

mortgages at present. Three options being tested by the 
lenders are:

1. Trade-down mortgage – you move from your current 
home to a lower-cost property at a mortgage level that is 
affordable but that will still be in negative equity.

2. Split mortgage – your lender warehouses or parks an 
element of your mortgage, and you retain a mortgage 
which you can service at present. 

3. Mortgage to rent – this is a government scheme targeted 
at lower-income families. To be eligible you must meet 
certain income and property value criteria. If eligible, you 
sell your house to a housing agency and rent it from them.

The positive aspects of MARS are that they allow you to 
retain a family home with a mortgage at an acceptable 
level and have a reasonable standard of living. There is no 
automatic debt forgiveness in these arrangements. Debt 
forgiveness will have to be negotiated. 

Entering one of these arrangements requires careful 
consideration of the long-term impact it will have on your 
fi nancial life in terms of servicing deferred loans or mort-
gages with severe negative equity. These considerations 
need to be weighed against the other options, such as insol-
vency or bankruptcy, which, though you may not personally 
want them, may give you a fi nancially better outcome. 

Curiously, the MARS solutions may give your lender the 
best result. Once the negotiation moves beyond MARS an 
element of control is lost for your lender and perhaps for 
you. The areas of insolvency and bankruptcy place both a 
communication and a fi nancial wedge between you and 
your lender by the introduction of mandatory paid profes-
sionals whom you must engage to act on your behalf. 

In the next chapter we will go through each of the three 
solutions in more detail.
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Key Points in this Chapter

1. Your lender and the Central Bank recognise that some mort-
gages are unsustainable at present and have sought to design 
more long-term soluti ons. 

2. Three opti ons have been proposed and are being tested by 
the lenders:
i. Trade-down mortgage
ii. Split mortgage
iii. Mortgage to rent

3. The opti ons are not fi xed or prescribed and will be adapted 
by the lender on a case-by-case basis for individual situati ons. 

4. A trade-down mortgage involves the borrower selling their 
existi ng home and moving to a lower-cost property. They will 
retain the residual debt from the house sale. They will more 
than likely have substanti al negati ve equity on the new prop-
erty but an aff ordable monthly mortgage payment. 

5. A split mortgage seeks to help the borrower remain in their 
current home and split the mortgage into a sustainable repay-
ment porti on and a warehoused porti on. The warehoused 
porti on may or may not att ract interest, depending on the 
deal you do with your lender. 

6. The mortgage-to-rent scheme is a government initi ati ve 
aimed at people on income levels up to €35,000. The process 
involves the borrower surrendering possession of their home 
and the house being purchased by an approved housing body 
at market rate. Rent is paid to the housing body. The residual 
debt is subject to an agreed soluti on between the borrower 
and the lender. 

7. Debt forgiveness is not an automati c feature of any of the 
three long-term opti ons.

8. The upside of a long-term soluti on is that you have a longer 
horizon on your deal, you remain in a home and the monthly 
payments are sustainable. 

9. The downside is that there is no automati c debt forgiveness. 
You may remain in negati ve equity and the agreed standard of 
living may not be to your liking. The agreements are likely to 
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be reviewed annually with an emphasis on increasing mort-
gage payments. 

10. These soluti ons will suit some people, and some may just 
accept them without thinking them through. You must ask 
yourself whether the upside is suffi  cient for you to accept one 
of these arrangements. If not, you may need to consider other 
soluti ons.
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Longer-Term Solutions: Working Examples 

The most diffi cult thing in any negotiation, almost, is 
making sure that you strip it of the emotion and deal with 
the facts.

Howard Baker, former US Senator and ambassador to Japan

What I propose to do in this chapter is give you a better feel 
for the three long-term solutions being tested by your lender.

We have discussed MARP and the fi ve steps in the process. 
To recap, these are: 

• Step 1: Communication – Your lender confi rms that you 
come within the MARP process. 

• Step 2: Financial information – You complete the standard 
fi nancial statement, which forms the basis of your discussion 
on mortgage payment modifi cation. 

• Step 3: Assessment – Your arrears support unit (ASU) 
assesses your fi nancial position and considers alternative 
repayment arrangements. 

• Step 4: Resolution – Your lender proposes a solution based 
on the assessment of your fi nancial position. 

• Step 5: Appeals – You have a right of appeal on certain 
grounds. Also, if you are not satisfi ed with the lender’s inter-
nal appeals decision, you may involve the Financial Services 
Ombudsman. 
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When you come to Step 4 – resolution – your lender will 
initially propose one of the following short-term options:

• Interest only
• Interest plus part capital
• Deferring payments
• Extending the term of the mortgage
• Capitalisation of the arrears and interest
• A combination of the options above

These are provided for short periods of time and usually 
reviewed every six months. 

The new longer-term solution recognises that the problem 
may not be solvable quickly. Three alternative ideas have 
been introduced:

• Trade-down mortgage
• Split mortgage
• Mortgage to rent

More new options may develop over time, or these three 
options may be adjusted to suit changing circumstances. 
We will look at them now, as they currently stand, in more 
detail. 

Trade-Down Mortgage

The trade-down option is designed for those in mortgage 
diffi culties with high value or larger properties. The idea is 
that they may be able to trade down to a lower-value house 
and carry the negative equity with them. 
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Case Study: Trade-Down Mortgage

Brendan and Alice live in a fi ve-bedroom house in a sought-
after part of the city. The house is valued at €800,000. 
However, they have a mortgage on the property of €1,200,000.

In addition, due to their fi nancial circumstances they are 
unable to service the mortgage repayments on the €1,200,000 
loan. Their lender is suggesting a trade-down mortgage as a 
possible solution. 

Brendan and Alice could sell their current house for 
€800,000, leaving a residual debt of €400,000. To this debt 
will be added the cost of purchasing a new house (€350,000) 
which is deemed serviceable at Brendan and Alice’s current 
level of income. If Brendan and Alice agree they will end up 
with the following reduced debt level:

New house purchase €350,000

Residenti al debt from previous mortgage €400,000

New mortgage over, say, 25 years €750,000

This €750,000 will be repaid over 25 years as their age profi le 
warrants it and they have suffi cient projected income. 

The advantage of the arrangement to the lender is that they 
achieve a reduced mortgage from €1,200,000 to €750,000 now 
and a sustainable repayment structure which will result in 
full repayment of the balance over the new term. The advan-
tage to Brendan and Alice is that they will retain a family 
home at a reduced monthly payment. 

Whether this type of arrangement will work relies on an 
assessment of what their income and outgoings will be, and 
also the scale of the negative equity and the amount of trade-
down required. They will also have a mortgage that may be 
repaid prior to retirement, thus providing fi nancial security 
in their retirement. 
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This simple example may not be typical of all trade-downs, 
but it highlights a number of issues that can arise for the 
borrower:

• Interest rate – You and your lender will need to consider the 
interest rate on the new loan to ensure that the deal is not so 
tight that a rise in rates can upset the arrangement. Also, if 
you are on a tracker mortgage, you will want to retain this 
rate. 

• Loan to value – The borrowers may end up with a higher 
loan to value on the new house. If they can comfortably make 
the new repayments, this may be acceptable. 

• New property – The trade-down mortgage involves moving 
to a house that will probably be smaller than the one you 
currently live in, especially if you want to stay in the same 
area. This deserves some consideration. You may have to 
ensure that the type, style and location of the property are 
acceptable to you for the future. As the new mortgage may 
be in signifi cant negative equity you may be unable to move 
again in the medium term. 

• The scale of trade-down – This may affect Brendan and 
Alice’s ability to repay the new mortgage. In the example 
above the monthly repayment is still very high at €3,958 and, 
while it is a simple example, it highlights the inverse relation-
ship between the initial negative equity and the possible size 
of the new mortgage. The bigger the initial negative equity, 

Following the trade-down the situation will be as follows:

Before Aft er

Home value €800,000 €350,000

Loan €1,200,000 €750,000

Loan to value (loan/value) 150% 214%

Monthly payments (4% over 25 years) €6,334 €3,958
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the lower the price of the new house will have to be to ensure 
serviceability of the new mortgage.

Your lender will be looking to achieve two things:

• The smallest new mortgage possible
• Certainty that it can be serviced

As your lender possibly prefers a house sale and no new 
mortgage they may view a trade-down mortgage as a 
compromise in line with the spirit of MARP. 

As there is no debt forgiveness in this situation and the 
negative equity is added to the new loan, the solution may 
result in quite a perceived drop in accommodation of the 
borrower. To calculate a rough estimate of the price you can 
afford to pay for a new property, the following methodology 
may be useful:

Amount You Can 
Service Based 

on Your Income 
and Outgoings

Less Negati ve 
Equity in 

Your Existi ng 
Property

Equals 
New Mortgage 

Amount

Example 1 €750,000 €400,000 €350,000

Example 2 €550,000 €400,000 €150,000

From the above simple example it can be seen that as the 
negative equity is a constant it will be your ability to service 
a new loan amount that will dictate the purchase value of the 
home you can trade down too. If Brendan and Alice can only 
afford a €550,000 mortgage they will have €150,000 available 
to buy a new home.

The trade-down mortgage may work for many people, 
but you should do your calculations. 

The trade-down mortgage is likely to be more effective for 
high-valued homes where a signifi cant reduction in the loan 
can be achieved while leaving suffi cient leeway on the new 

MDB-Final.indd   151MDB-Final.indd   151 26/03/2013   18:09:5026/03/2013   18:09:50



Making a Deal with Your Bank

152

loan to purchase an acceptable new house. It may also suit 
properties that have low negative equity and where it is the 
size of the mortgage that is the problem. 

You need to consider all options and in particular decide 
whether having a home that is not your preferred choice, 
together with continued negative equity, is better than doing 
a different deal with your lender.

Case Study (Conti nued): Alternati ve Proposals 

Brendan and Alice have some alternative proposals to make 
to their lender:

Selling the House

• They sell the house for €800,000.
• They agree to a monthly payment of €1,000 for fi fteen 

years.
• They rent at €2,000 per month and improve their monthly 

cash fl ow. 
• The bank receives €800,000 now rather than €450,000 

under the trade-down. 
• There is no need to extend the €350,000 mortgage.
• The lender receives a further €180,000 over fi fteen years. 

Discounting this amount at 4 per cent, it equates to a 
present value of €135,000, giving the lender a total present 
value of €935,000 against a loan of €1,200,000, or a 78 per 
cent  recovery of their loan.

Debt Forgiveness 

• Brendan and Alice agree to the trade-down but negotiate 
a reward, which could be an element of debt forgiveness, 
leading to a more expensive house and the same mortgage 
level.

• Alternatively, the reward could be a concessionary inter-
est rate or nil rate on part of the loan in return for full 
capital repayment.
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The above example is provided to continue to prompt you 
to look at all options and to reinforce the point that debt 
forgiveness or interest concessions have to be negotiated. 
There are many small negotiated adjustments that can be 
sought at this stage in the mortgage arrears process that may 
make a deal workable. The sale of the house may also be a 
better option if you can achieve signifi cant debt forgiveness 
in return. If the right incentives are not forthcoming it may 
be best to seek advice on the insolvency route.

Split Mortgage

The idea behind the split mortgage concept is to split or 
divide the distressed mortgage into two mortgages, one 
repayable and the other warehoused. 

1. The affordable mortgage – This portion of the mortgage 
will continue to be paid down over the earning life of the 
mortgage holder.

2. The warehoused mortgage – This portion of the mortgage 
is parked or set to one side for the present, but may continue 
to have interest charged to it. 

Case Study: Split Mortgage

Chris and Helen live in a three-bedroom house in a suburb of 
the city. The house is valued at €300,000. However, they have 
a mortgage on the property of €500,000. 

In addition, due to fi nancial circumstances, they are unable 
to service the mortgage repayments on the €500,000 loan. 
Their fi nancial adviser is assessing whether a split mortgage 
will work. 

They are currently managing to pay interest only at 4 
per cent with 25 years to run. The monthly repayments are 
€1,700. Based on this level of repayment ability it is consid-
ered that a mortgage of €320,000 is sustainable over 25 years 
at 4 per cent. 
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The above example is merely to illustrate the principle of 
a split mortgage. It is assumed that Chris and Helen will 

Using a split mortgage Chris and Helen would be in the 
following position:

• They would have an affordable mortgage of €320,000 over 
25 years at a current rate of 4 per cent and monthly repay-
ments of €1,690.

• They would have a warehoused mortgage of €180,000, 
which will attract monthly interest of 4 per cent.

• Assuming no reduction is made in the next 25 years, the 
warehoused mortgage would accumulate to approxi-
mately €488,000.

• Should their lender agree to a zero interest rate on the 
warehoused mortgage and they make no reductions to 
the warehoused loan, they will still owe the €180,000 in 25 
years.

This is what their position looks like in fi gures:

Mortgage Split Aff ordable 
Porti on

Warehoused Porti on

320/180 €320,000 €180,000

Interest rate* 4% 4%

Monthly payment €1,690 Interest added to 
loan

Fast Forward 25 Years: 

Loan outstanding amount Nil €488,500

House value €300k 
(assume 2% per year)**

€492,000

Net equity in house €3,500

*Assume constant interest for illustrati ve purposes.
**Assume average annual growth of 2%.
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improve their earnings at some point and begin to pay down 
the warehouse mortgage. The extent to which they do that 
will dictate whether they have any equity left after 25 years, 
which will possibly be their retirement date. If they negoti-
ate an interest-free warehoused loan of €180,000 they should 
have equity in their house but may still have a substantial 
loan at retirement age. Will this be acceptable and when will 
it be repaid?

Case Study (Conti nued): Counter Proposal

Chris and Helen are concerned about the following:

• Their ability to make a signifi cant reduction in the ware-
housed loan is in doubt.

• They will have a constant assessment of their fi nancial 
position with an emphasis to contribute more, possibly for 
the next 25 years.

• When the affordable loan is repaid they will be 65, with 
reduced retirement earnings and a signifi cant mortgage.

Chris and Helen make a counter-proposal to their lender:

• They enter the split mortgage arrangement on revised 
terms.

• The warehoused loan bears no interest and stays at 
€180,000.

• In addition to servicing their affordable mortgage, they 
make payments to their lender based on 30 per cent of 
their increased disposable income.

• At age 65 they contribute 15 per cent of their disposable 
income as rent in return for a life interest in the property.

• The property is sold on the death of the last survivor to 
the loan.

• The lender is repaid the €180,000 warehoused loan plus 50 
per cent of the remaining equity in the property.
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This example illustrates that there are many variations on 
the deal that can be achieved. You, your lender and your 
adviser may have to be innovative in coming up with a solu-
tion that is acceptable to everyone. However, the deal has to 
have a number of critical elements for you:

• You need a deal that gives piece of mind and certainty about 
the future.

• You need to be able to afford it and have a decent living 
standard.

• You need to be able to plan and achieve a good retirement 
without fi nancial worry.

Ad hoc, ‘play it by ear’ and reviewable yearly deals 
approaches will provide none of the above and should be 
considered carefully before you agree to them.

Below we will briefl y look at some of the key issues around 
split mortgages.

How will I repay the warehoused mortgage?
The outstanding balance on the warehoused mortgage can 
be repaid from a number of sources:

• Selling the property to repay the loan – This may not be 
an option if there is insuffi cient equity to purchase a new 
property. 

• Trading down to a smaller property – Again, this will depend 
on the equity value in the house. 

• Releasing other assets, or a pension lump sum – Some people 
may be awaiting an inheritance or the receipt of a lump sum 
on retirement, and this can be used to repay the warehoused 
mortgage. 

• Agree a life interest in the property – This can be useful if 
you are at or near retirement and cannot afford the mort-
gage. Rather than force a sale, your lender may agree a life 
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interest for you in return for a smooth transition to the sale of 
the property on your death. You may have to make an inter-
est payment in the meantime. 

Everyone’s case is different and depending on the amount of 
the warehoused mortgage, the interest rate and the proposal 
for income growth in the future, a split mortgage can work 
for some people. You need to be realistic about the future 
as you do not want to be deeper in debt when you come to 
retirement. It may be best to agree such things as a life inter-
est up front rather than hope to achieve this when you are 
65. You may be tempted to accept a deal and hope for the 
best, but this may not be a good idea. 

However, while some of the options suggested above may 
seem crazy or unworkable, you should try to get an incen-
tive or reward for signing up. This will not be offered to you 
automatically, and if you feel awkward looking for it, it may 
be best to appoint a professional adviser to help you. 

What is life interest?
Your solicitor can explain this and the ramifi cations for you 
and your dependants. In simple terms it is a legal arrange-
ment whereby your lender owns the house but allows you 
and your spouse/partner to live in it until you both die. 
They will require the agreement to give them a clean sale of 
the house at that point. 

Mortgage to Rent

The mortgage-to-rent scheme is a government initiative to 
help homeowners who meet certain eligibility criteria, are at 
risk of losing their homes and who have been involved in 
MARP with their lender.

The scheme is specifi cally targeted at low-income families 
whose mortgage situation is unsustainable with no prospect 
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of change. Under the scheme the family remain in the home, 
paying rent, while ownership is transferred to an approved 
housing body.

How do you qualify?
The scheme has been developed for households that:

• Have had their mortgage deemed unsustainable under 
MARP

• Agree to the voluntary repossession of their home
• Do not have signifi cant positive equity
• Are eligible for social housing

Other criteria include:

• Maximum household net income must not exceed €25,000 to 
€35,000 per annum (depending on regional area).

• Maximum value of the property is €220,000 in the Dublin 
region and €180,000 in other parts of the country.

• Borrowers must not own any other property or have assets 
worth more than €20,000.

• The property must fi t the owners’ needs (be neither over- nor 
under-accommodated).

What does the process involve?
• You have to surrender the house.
• The house is purchased by an approved housing body at 

market rate.
• The purchase is funded by a loan from the original mortgage 

lender (70–75 per cent) and a loan from the exchequer (25–30 
per cent).

• You and your family become tenants of the approved 
housing body, paying a rent based on your current income 
and ability to pay. 
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Will I achieve debt forgiveness?
Perhaps, to an extent. Under this process, if there is resid-
ual debt, this is a matter between you and your lender. It 
is suggested that if the situation is unresolved, PIAs may 
in some cases come into play. So there is no automatic debt 
forgiveness: if you want to achieve this it must be negotiated. 

Case Study

Patrick and Rosemary qualifi ed under the mortgage-to-rent 
scheme, and they now hope to negotiate a deal with their 
lender.

The house is worth €200,000 on the open market, but 
Patrick and Rosemary owe €300,000.

The proposal is structured as follows:

Outstanding loan €300,000

Purchase price to the housing associati on €200,000

Funded By:

1 Bank €150,000

2 Exchequer €50,000 

Residual bank debt €100,000

The residual debt of €100,000 is the responsibility of Patrick 
and Rosemary. What are their options?

• Will the lender write this debt off?
• Will the lender accept a monthly payment?
• If they raised a percentage of the amount, say €30,000, will 

the lender accept this as settlement?
• Should Patrick and Rosemary seek to resolve this issue 

using the personal insolvency legislation?

The outcome is unclear, and Patrick and Rosemary may need 
to clarify these queries before entering the deal. It is likely 
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SUMMARY 

As well as the initial short-term loan modifi cations such as 
interest-only periods, lenders have introduced three longer-
term solutions which they will apply to customers on a 
case-by-case basis. 

The trade-down mortgage and the split mortgage may 
not seem immediately attractive, do not discount them too 
quickly. If you and your lender are prepared to be innova-
tive there is a basis for a deal in many of these solutions. 
With an element of interest and debt forgiveness they could 
work.

Remember to stay focused on what any deal needs to 
achieve for you. Think about the following (there may be 
further considerations):

• You need a deal that gives piece of mind and certainty about 
the future.

• You need to be able to afford it and have a decent living 
standard.

• You need to be able to plan and achieve a good retirement 
without fi nancial worry.

MARS represents a watershed in the negotiation process 
because if you proceed to the next level solutions – insol-
vency or bankruptcy – direct dialogue between you and 
your lender fi nishes and professional and legal charges start 
to rack up. So both sides need to consider carefully their 
options in the event that they cannot make MARS work.

that the lender will also require them to be resolved prior to 
selling the property. 

With an unsustainable mortgage and low income it would 
seem that an element of debt forgiveness is likely in many 
instances, but how much is up for negotiation.
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Key Points in this Chapter

1. Longer-term soluti ons have been added to the mix of loan 
modifi cati on opti ons:
i. Trade-down mortgage
ii. Split mortgage
iii. Mortgage to rent

2. Debt forgiveness does not feature as an automati c result of 
these soluti ons. 

3. The emphasis is to remain in your house and warehouse a 
porti on of debt. 

4. The trade-down mortgage involves moving to a lower-valued 
house and taking your negati ve equity in your current house 
with you. 

5. The split mortgage involves parking or warehousing a porti on 
of your debt, which may conti nue to accrue interest. 

6. Mortgage to rent involves surrendering your house and 
renti ng it back. 

7. All these approaches focus on what is termed an ‘aff ordabil-
ity gain’, which basically means that the objecti ve is to match 
your monthly repayments to your income and leave suffi  cient 
income to have a reasonable living standard. 

8. The split mortgage requires parti cular att enti on as it involves 
annual reviews of your income with an emphasis on increas-
ing payments from increases in disposable income. Also, there 
is no guarantee that you will not be in negati ve equity or close 
to it when you reti re. You need to work the fi gures carefully 
on this one. 

9. Everybody’s case is diff erent, and I can only give you food for 
thought. Some people may be very pleased with these solu-
ti ons, but do the maths. 

10. We have looked at MARP and MARS, but there are more 
opti ons and these do place debt forgiveness fi rmly on the 
agenda.
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The Arrears Process for Buy-to-Let Mortgages 

Property investment has always been about a herd 
mentality – one bank lends, so they all lend. One stops, 
they all stop. It’s an extremist environment, but it doesn’t 
mean either one is right or wrong.

James Caan, British entrepreneur and judge on BBC’s 
Dragons’ Den

Up to now we have focused on the principal private resi-
dence, basically your home, and the solution available to 
those in fi nancial diffi culty. Keeping people in their homes is 
now seen as a priority, and there is good support in this area. 

However, the same processes do not directly apply to 
investment property mortgages. In fact, lenders have been 
criticised for not taking a more robust approach to invest-
ment mortgages or what are commonly called buy-to-let 
mortgages. Lenders’ slowness to respond can in many cases 
be attributed to the fact that it is diffi cult to get agreement 
from borrowers to sell a property. Buy-to-let investors may 
prefer to wait it out, but, in any case, they will be reluctant to 
sell the property unless they know how the lender will treat 
any residual debt should the property be in negative equity. 
Any discussion where the lender proposes that the property 
be sold fi rst and the residual debt looked at later is unlikely 
to be received warmly by a borrower. As stated,  borrowers 
may favour holding on to the property in the hope of better 
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times to come, particularly if they can in the meantime 
service the interest on the loan from rent or personal income.

Case Study: Buy-to-Let Mortgage

Seán has an investment property, which he purchased at the 
height of the boom thinking it would provide an additional 
fi nancial boost in his retirement. 

He released some equity from his home to support the 
purchase, which cost €500,000, and he now has a buy-to-
let mortgage of €400,000 over 25 years at 4 per cent, with 
monthly capital and interest payments of €2,100.

The property is now worth €250,000, having experienced 
a 50 per cent fall in value. Due to a fall in income and rental 
levels, Seán is now unable to make the payments on the 
investment property. 

Possible solutions from the lender include the following:

• Seán sells the family home, which still has equity, and 
moves into the investment property.

• Seán sells the investment property and repays the residual 
debt of €150,000 over the remaining life of the mortgage.

• Seán sells the property and adds the residual debt to the 
family home and repays the total debt over the remaining 
term of the loan.

• Seán may have a pension lump sum or an inheritance at a 
later date, which could be used to reduce the loan amount.

Possible solutions from Seán include the following:

• He would agree to one of the lender’s solutions if this is 
workable.

• He could try to negotiate an incentive or reward for 
working with the lender, such as a concessionary interest 
rate or an element of debt forgiveness.

• He could seek to pay interest only at €1,300 and hope the 
property will increase in value over time.
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Every individual’s case is different. Some people may have 
one investment property; others may have several. As with 
the initial discussion on the family home under MARP, the 
initial solutions around investment properties will try to 
avoid debt forgiveness.

The Residual Debt Dilemma

As you will have observed from Seán’s case above, much 
of the diffi culty on both sides revolves around the residual 
debt. Many investors in investment properties may now 
regret the move and would welcome an exit. However, it is 
the terms of the exit that may cause the delay.

If a property is in negative equity there will be residual 
debt on sale. In Seán’s case above, if he sells the property 
for the current market value of €250,000 he will still owe 
€150,000 to his lender, as the loan is for €400,000. It is impor-
tant to remember that your liability to your lender is the 
amount of your loan rather than the value of the property. 

As this is personal debt, any element of the loan not 
repaid after the property is sold remains with you unless 
your lender forgives the debt. Your lender can also, if they 
choose, take action to attach the residual debt to other prop-
erty assets, such as your house. So seeking to establish and 
agree how the residual debt will be dealt with makes sense 
before you sell the property voluntarily.

I say ‘voluntarily’ because, while your lender will discuss 
the sale of the property with you, if negotiations break down 
they have more options because the property is not the 

• He could consult a professional adviser or insolvency 
practitioner to explore all solutions, or have them deal 
with the lender to achieve an acceptable solution.

Seán is aged 53 and will be 78 when the loan is due to mature.
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family home, and they can proceed to a forced sale of the 
property. 

If you are in diffi culties on your investment there are a 
number of factors you need to consider in preparation for 
your meetings with your lender, as follows:

• Do you have equity in your family home?
• Is your spouse or partner a co-borrower on the investment 

property?
• Is using the new insolvency legislation or bankruptcy an 

option you will consider?
• Is the property servicing interest?
• Is your lender willing to provide debt forgiveness for a 

co-operative sale?
• What is your ability to bear residual debt? How much can 

you bear? 

The Investment Mortgage Arrears Process 

There is no specifi c code for buy-to-let mortgage arrears like 
the one that has been put in place for private residences. 
However, your lender is required under the Consumer 
Protection Code 2012 to put in place a procedure to deal 
with handling arrears. The Code states:

A regulated entity must have in place written procedures 
for the handling of Arrears.

Consumer Protection Code 2012 
(Chapter 8.1)

This procedure will more than likely follow the same fi ve-
step process outlined earlier in this book:

• Step 1: Communication – The Consumer Protection Code 
provides direction to lenders in this regard, which must be 
followed.
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• Step 2: Financial information – Your lender will require 
fi nancial information, which will form the basis of your 
discussion regarding a modifi cation to your mortgage 
payment.

• Step 3: Assessment – Your lender will assess your fi nancial 
position and consider alternative repayment arrangements. 

• Step 4: Resolution – Your lender proposes a solution based 
on their assessment of your fi nancial position.

• Step 5: Appeal – You have a right of appeal. 

The process will be similar to the mortgage arrears process 
for principal private residences. Whereas the mortgage 
arrears process for family homes has a clear emphasis on 
you being left with the home, a deal on whether to retain or 
sell a buy-to-let property will have to be negotiated.

It is important that you analyse your situation afresh, 
including whether retention of the property is what you 
want. Your lender’s desire to reduce their property book 
may provide an opportunity for you to exit a poor property 
investment. Also, put any proposal you have in writing to 
your lender: under the Consumer Protection Code 2012 if 
they reject your proposal they must formally write to you to 
explain why. If you decide that insolvency or bankruptcy is 
the only option, having a well-documented interaction with 
your lender may help. The Code states:

Where arrears arise on an account and where a personal 
consumer makes an offer of a revised repayment arrange-
ment that is rejected by the regulated entity, the regulated 
entity must formally document its reasons for rejecting the 
offer and communicate these to the personal consumer, on 
paper or on another durable medium.

Consumer Protection Code 2012 
(Chapter 8.12)
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Should You Hold Your Property or Sell It?

It may be opportune to review whether holding the invest-
ment property is the right option, particularly if your lender 
is suggesting that you sell when you are having diffi culty 
making payments. To assist with this I will now discuss 
some of the elements of property development.

Rules of Investi ng in Property

Much of the thinking behind property investment is centred 
on the capital gain that can be achieved when the property 
goes up in value over the long term. Prior to the heady boom 
years, most investors in property understood this and recog-
nised that to achieve capital growth you had to be willing to 
hold the property for the long term. Professional investors 
make their decision based on a number of key rules. Here 
are a few of these rules:

• Research – Investors should carry out proper research on the 
area and look for areas that have the potential for growth. 
They also tend to seek out properties that can be purchased 
at a good price and which, with some refurbishment, can 
deliver an increase in value. You need to assess whether 
your property is well located for growth, or whether it is in 
what is likely to be considered a secondary and unattractive 
location in the future.

• Location – We have all heard the saying that the three things 
you need to know about property are ‘location, location, 
location’. For a high-fashion chain store this means the most 
expensive shopping street in a city, but for residential prop-
erty it could just mean being in an area that is sought after 
for renting and where the risk of vacancies is minimal. 

• Cash fl ow – ‘Cash is king’ is another familiar catchphrase, 
and if the property cannot provide suffi cient income to pay 
the mortgage and costs you will end up subsidising it from 
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your income. The key here is whether your property is and 
will remain easy to let at an acceptable rent.

Unfortunately, many investors either ignored or were 
unaware of the basics when it came to property investment. 
They viewed a rise in property value as a one-way bet – and 
having witnessed the mania that surrounded property in the 
boom years this was an understandable mistake.

A Rough Guide to Valuati on Methods 

You may have purchased your property as new and there-
fore paid the price that was dictated by the seller’s agent 
in a heated market. Or perhaps you bought a second-hand 
property, in which case you and your lender would have 
required a valuation to be completed by a professionally 
qualifi ed estate agent. 

Depending on whether a property is a site, a residential 
property or a trading business, the method of valuation will 
differ. For example, pubs and hotels may be valued based on 
profi t, and average earnings used to establish a value. You 
may have noticed that at one point pubs were fetching very 
high prices and achieved values well beyond the bricks and 
mortar value of the building they operated in. The arrival 
of stricter drink-driving laws, the smoking ban and changed 
social habits has led to a downward revision in the value of 
pubs, due in many cases to a reduction in sales.

When it comes to residential properties and sites, estate 
agents use a number of methods. It is worth looking at some 
of these so you can consider the value of your property prior 
to meeting your lender.

Comparati ve Method

This method is used when there is good turnover in property 
sales in an area. The valuer may be knowledgeable about 
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the going price of different types of property in an area and 
properties in different locations. 

The diffi culty with this method in a rising market is that 
you can pay too much for a property. This can impact on 
your ability to service the loan later as rental income is not 
related to what you paid but to market rents.

Investment Method

This method is used for commercial and residential invest-
ment by professional investors who base their valuation on 
future income from the property. This method is easier to 
use for commercial properties where the tenant has a long 
lease at a set rent. The investor looks at the yield or, in simple 
terms, the interest rate earned on the cost of the property. 

With the prospect of signifi cant capital growth being seen as 
remote in the next fi ve to ten years and maybe beyond, inves-
tors are now adopting this methodology when considering 
residential purchases. This may result in values remaining 
stagnant for some years to come. Also, with bank interest 
rates over 4 per cent it means that yields signifi cantly above 
this rate will be required to support any borrowing proposal 
if lenders return to the buy-to-let market. 

Case Study

Emma is thinking of purchasing a retail investment property. 
The asking price is €500,000, and the tenant has a twenty-year 
lease at €35,000 per annum. In simple terms this is equivalent 
to a 7 per cent yield or return.

Emma will also take into account location, the strength of 
the tenant, funding and legal costs, and potential growth in 
value in making her decision, but she will start with the yield 
and investment value compared to other options.
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The above example ignores the impact of rental vacancies 
and property costs to provide a clearer picture of how the 
changing attitude to property investment can dramatically 
impact on property values. 

Before discussing your position with your lender it is 
worth making an assessment of the likely prospects for your 
property. Also think about whether there is a strong case for 
retaining the property, or whether it would be best to offl oad 
the property if an acceptable deal can be done with your 
lender. 

Residual Method

This method is used for valuing development sites or proper-
ties where extensive redevelopment is likely. The valuation 
seeks to assess the value of a site as the residual amount after 

Case Study

During the good years, Tom purchased a property for 
€500,000 when he was achieving a monthly rental income of 
€1,400, or €16,800 annually. This provided Tom with a gross 
yield on his property of 3.36 per cent.

Based on market commentary, Tom viewed this as an 
acceptable return as the rent was covering interest payments 
and he was expecting long-term capital appreciation.

The situation has now changed, as the rental income has 
fallen to €1,200 per month (€14,400 per annum) and Tom is 
advised that purchasers now consider a yield of 6 per cent 
as the minimum they will accept. How does this impact the 
value of Tom’s property?

• On purchase: €16,800 per annum x 3.36% yield (€16,800/
3.36 x 100) = €500,000 

• Estimated value now: €14,400 x 6% yield (€14,400/6 x 100) 
= €240,000
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calculating the total sales value from the completed develop-
ment less development costs and the property developer’s 
profi t. 

This is a basic example, but it gives a fl avour of how sites 
may be valued. It can also help to explain why site values fall 
further than house and apartment values. Here is Séamus 
from the above example in changed circumstances:

Case Study

Séamus is considering the purchase of a site for the devel-
opment of residential apartments. This site has planning 
permission for 40 apartments. Séamus estimates that the 
apartments will sell for €500,000 each, giving a gross sales 
value of €20,000,000. His quantity surveyor estimates that the 
cost of building the apartments, including construction, land-
scaping, fees and bank interest will amount to €12,000,000.

Séamus adds a profi t margin equivalent to 15 per cent of 
total sales – €3,000,000. 

With costs and sales margin coming to €15,000,000 Séamus 
now has a residual value of €5,000,000 on the site:

Sales value 40 apartments at €500,000 €20,000,000

Constructi on and fi nancing costs €12,000,000

Developer’s profi t €3,000,000

Total costs €15,000,000

Residual value or esti mate bid price €5,000,000

Séamus estimates that he can bid €5,000,000 for the site and 
achieve his projected return after all sales.

The site is estimated to have a value of €5,000,000.
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The above analysis indicates that Séamus may only achieve 
€2,200,000 for the site. With poor market sentiment and low 
risk appetite among lenders, he may be relying on a cash 
buyer and have to take a lower offer price. While apartment 
prices fell by 40 per cent, the site value fell by 56 per cent. If 
the site is badly located or outside a main urban area it may 
only have value as agricultural land. 

The Need to Reassess Your Property 

The last few paragraphs were not intended to rub salt into 
your wounds, but rather to emphasise that you may need 
to reassess your property prior to the discussion with your 
lender. It could well be the case that, if you get the right deal, 
selling the property may be the best solution. 

In any case, looking at the property anew using some of 
the criteria above together with the valuation methods will 

Case Study (Conti nued): Changed Circumstances

Séamus has purchased the site for €5,000,000. However, market 
sentiment has changed and demand for the apartments at 
€500,000 has fallen dramatically. Séamus has signifi cant bank 
debt and is now considering reselling the site.

His estate agent advises that the price level for the apart-
ments envisaged is now about €300,000, and his quantity 
surveyor estimates building costs before a builder’s profi t at 
€8,000,000, a 25 per cent reduction due to competitive quotes. 
The revised residual value is calculated as follows:

Sales value of 40 apartments at €300,000 €12,000,000

Constructi on and fi nancing costs €8,000,000

Developer’s profi t (15%) €1,800,000

Total costs €9,800,000

Residual value or esti mate bid price €2,200,000
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give you a clearer picture of what needs to happen for the 
property to give an adequate return and repay the lender.

By now you will be familiar with the comparative method 
of valuation and may have seen a signifi cant fall in the value 
of your property and those in the immediate area. The fall in 
property values throughout the country is well documented. 

What you may not be considering adequately are the pros-
pects for the future value of your property, and you may be 
adopting a ‘wait and see’ approach, hoping that values will 
rise during the loan term. Some of the things you need to 
consider are:

• Is the cash fl ow from the property likely to be suffi cient to 
cover all interest payments and costs, or will you have to 
inject some of your own funds? If so, how much over the 
lifetime of the loan?

• What are the prospects for an increase in rental levels – 
taking a conservative view?

• When will the loan mature, and what growth rates are 
needed to take out the loan?

• Given the new conservatism about buying property, what 
will be the expected yield and its impact on valuations over 
the life of your loan?

Let us look at some of these questions through examples.

Yield and Growth: The Twin Pillars of Property Investment 

Property investment is an asset class with limited liquid-
ity relative to other investments. It is also capital intensive, 
although many people during the boom period geared up on 
existing properties or took an equity release from their home 
to fund buying property. It also has a high dependency on 
cash fl ow to be successful, and negative cash fl ow is probably 
the main cause of property failure. Unsustainable negative 
cash fl ow will cause problems for you and your lender. 
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Historically, investors accepted a low yield or rental on 
property as they looked to the increased value of the prop-
erty over time to boost the overall return. As long as the rental 
was considered suffi cient to cover the interest and other 
costs, with some leeway, the investor was not concerned. 
Many property investments are funded on an interest-only 
basis due to this anticipation of capital growth and with the 
intention of the eventual sale providing a capital profi t. To 
cover the risk in the meantime, lenders usually like to see 
that interest and costs are covered by a factor of at least 1.25 
times to ensure that the loan is serviceable until maturity 
and sale of the property.

Should You Hold On?

If capital and interest payments are achievable, you may 
consider holding on to the property. As the property market 
is likely to remain subdued for the next seven to ten years, 
you need to consider whether you can commence capital 
and interest payments to reduce the debt or repay it so that 
you have the property at retirement.

Case Study

William has an investment property purchased at €400,000 
with an investment mortgage of €350,000 on an interest-only 
basis currently at 4 per cent. The property is currently valued 
at €250,000.

William decides to bite the bullet and look to pay the loan 
off over the next 25 years until his retirement. The fi gures 
will work out as follows:

• Monthly repayments of €1,850 over 25 years at 4 per cent 
(assuming no rate change)

• Net rental income of €1,000 after costs
• Monthly cost to William from his own funds is €850
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The above result for William is based on him having spare 
cash to fund the shortfall in rent over the period and to make 
the capital repayments. It also depends on the property 
being well located, with limited vacancies. Also, you will 
notice that the rent is suffi cient to cover the cost of credit 
over the period (being the total interest paid to the bank). 
This is due to the blended repayment structure with interest 
reducing as the capital is paid off. 

If the loan remains on interest only the total interest over 
25 years would be approximately €350,000, and with net rent 
of €300,000 over the period the property would cost €50,000 
from William’s own funds to maintain payments. At age 70 
the picture would look like this:

Case Study (Conti nued)

At age 70 William will have outlaid the following:

Initi al own funds €50,000

Cost of credit €350,000

Less net rent €300,000

Net cost €100,000

Loan outstanding €350,000

Sale price required €450,000

At age 70 William will own the property. His net outlay 
works out as follows:

Initi al own funds €50,000

Capital repayments €350,000

Cost of credit €200,000

Less net rent €300,000

Net outlay €300,000
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The above is a simplifi ed exercise that does not take taxes, 
infl ation and variable interest rates into account. If you are 
on a tracker mortgage the picture may look a lot better as 
the cost of credit is lower. But remember, as the European 
economy improves, tracker rates may move up again. 
However, it is worth doing this exercise with your adviser as 
it could help frame your approach to your lender. 

We have looked at a situation with one property, but 
many people have multiple properties with varying degrees 
of attractiveness – some may be well located with good 
rental, and others less so. The key determinant of how you 
will fare over the long run with one or multiple properties 
will be rental yield, interest rates and capital growth, so it 
is helpful to evaluate your property holdings to be sure that 
holding on to them is the right decision.

What if I cannot service the debt and my lender is 
pushing for a sale?

This will require a negotiated solution, at least initially, 
which is why a fresh analysis of your property portfolio is 
recommended. You may wish to sell the property at a loss, 
in which case you will be trying to achieve a favourable 
result on the remaining debt. You could, after a full analysis, 
take the view that holding some or all of your properties is 
the best course of action and you will then have to convince 
your lender of this. 

As investment properties are not the family home, your 
lender can move more quickly to force a sale and seek to 
attach any remaining debt to your home. Your lender will 
also be aware that a co-operative approach is likely to get 

The property, currently valued at €250,000, will need to 
increase in value by 80 per cent or 2.4 per cent per year to 
liquidate William’s loan and investment over the 25 years.
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the best result in terms of continued receipt of rental income 
and, if sold, a better price. 

Possible solutions from the lender include the following:

• You sell the family home, which still has equity, and move 
into the investment property.

• You sell the property and repay the residual debt over the 
remaining life of the mortgage.

• You sell the property and add the residual debt to the family 
home.

• Consider whether a pension lump sum or an inheritance is 
likely in the future?

Possible solutions from you might include the following:

• You agree to one of the lender’s solutions above if they will 
work for you.

• You negotiate an incentive or reward for working with 
the lender, e.g. a concessionary rate or an element of debt 
forgiveness.

• You consult a professional adviser or insolvency practitioner 
to explore all solutions or have them deal with the lender to 
achieve an acceptable solution.

Case Study

Molly has an investment property purchased at €400,000 
with an investment mortgage of €350,000 on an interest-only 
basis currently at 4 per cent. The property is currently valued 
at €250,000.

After carrying out a full analysis and being negative about 
property values, Molly is seeking to negotiate an element of 
debt forgiveness in return for a sale of the property.

Her proposal to her lender is as follows:

• She sells the property for €250,000.
• The remaining debt after the sale is €100,000.
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Spouses, Partners and Guarantors

As with fi nancial diffi culties with the family home, you will 
have to consider others who may be party to the borrowing. 
This is important as, unlike the mortgage arrears process for 
the family home, which can go on for some time, the process 
for buy-to-let property can move more quickly. Guarantors 
in particular may need to clarify or agree a position with your 
lender. Where equity exists in the family home and your spouse 
or partner is not a party to the investment property borrowing, 
it may prove easier to negotiate a deal with your lender. 

SUMMARY

Buy-to-let property mortgages are not afforded the same 
protection as family homes. Initially your lender will adopt 
a similar fi ve-step approach to dealing with arrears. In rela-
tion to forcing a sale of the property, your lender has more 
options, so do not take their support for granted and stay 
active in the process. If your lender can see that they are 
receiving all the available rent, they will work with you. If 
you fail to lodge the rent they will move to rectify this, which 
is not that diffi cult for them to achieve.

Should you need some of the rent for living expenses, 
this will require negotiation. Eventually, if the loan does not 
cover interest, the question of sale will arise. This could be 

• This lender is to forgive €50,000.
• Molly will repay the €50,000 over ten years at the  mortgage 

rate of 4 per cent.
• Molly will have payments of €500 per month, but she will 

have certainty about the future.
• The lender will have an underperforming asset off the 

balance sheet.
• An agreed approach saves on legal fees and may get a 

better price for the house.
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an opportunity to get out of the property, so do the numbers 
and look at the property afresh. The amount recovered will 
be much higher with a co-operative sale, but if you are not 
working with your lender they will not be afraid to take a 
loss. Any residual debt will remain with you, so make sure 
you keep the repayment method of this on the agenda.

Key Points in this Chapter

1. Buy-to-let mortgages are treated diff erently from mortgages 
on family homes.

2. Many interest-only, buy-to-let loans were advanced by lenders 
and are now in signifi cant negati ve equity or may have an 
interest shortf all.

3. It is more likely that your lender will seek a sale of properti es 
that cannot cover interest, unless you can cover the shortf all. 

4. Your lender has more opti ons when it comes to a forced sale of 
buy-to-let properti es, but they will sti ll look for a co- operati ve 
sale.

5. If a sale will result in a residual debt you need to get clarity on 
how this will be dealt with and put an element of debt forgive-
ness or a long repayment term on the agenda. 

6. Resoluti ons such as adding the residual debt to your exist-
ing mortgage or repayment over an extended period may be 
suggested.

7. It is worth making an honest reassessment of why you should 
hold the property and what needs to happen in terms of yield, 
interest rates and growth rates to get you out comfortably.

8. As always, ensure that all parti es to the borrowing are kept 
involved. If your spouse is not on the mortgage this may 
improve the chances of an acceptable deal.

9. Talking to an adviser early is possibly more important with 
buy-to-let properti es as your lender will not be as inhibited in 
taking acti on.

10. Be prepared to consider your other opti ons, such as personal 
insolvency.
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Part IV 

Personal Insolvency and Bankruptcy:
New Measures to Tackle the Personal 

Debt Crisis

In the fi nal part of this book I will review the new solu-
tions enacted to deal with mortgage arrears and personal 
debt. This refers to the new legislation on personal insol-
vency and the amendments to the bankruptcy laws.

Should you be unable to reach an acceptable solution to 
your problem with MARP and MARS, you may need to 
look at these other options.

This part of the book will give you an insight into what 
personal insolvency and bankruptcy entail and show you 
that looking at all options with your fi nancial adviser, 
even before making any decisions with your lender, is 
worth consideration.
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12 

Is Personal Insolvency for You?

Today knowledge has power. It controls access to 
opportunity and advancement.

Peter F. Drucker, US author, educator and 
management consultant

Why Consider Insolvency?

Like MARP, the new insolvency legislation is designed to 
provide relief to those in serious fi nancial diffi culties while 
ensuring that the gates are not open for wide-scale abuse. 
This is a diffi cult balancing act, and a number of checks and 
balances are placed within the system to achieve the desired 
end. The process could prove long and arduous with no 
guarantee of getting your intended result. Many commenta-
tors see the lenders’ position as being too strong to allow for 
effective agreement. 

However, the fact is that the taxpayer has funded some 
lenders to allow them to deal with the problem of mort-
gage diffi culties, and you can be sure that many people will 
achieve debt forgiveness as a result. The course may be long 
and arduous and require much fi nancial stamina, but those 
who survive it should achieve a positive result. 

Lenders have been writing off debts since banking began, 
and right now it is just the size of the personal debt problem 
that is proving overwhelming. However, your lender wants 
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to be rid of this problem and will eventually take steps to 
resolve it. Those who are informed and proactive in manag-
ing their problem will achieve most.

Look at it this way. If you were sure you could save €50,000 
on your debt, how many hours would you be prepared to 
spend getting yourself informed on how you might achieve 
that? For a person earning €15 per hour this is the equiva-
lent of 3,300 hours or 83 weeks’ work. When you take into 
account that a mortgage is paid out of after-tax income the 
argument for making an informed assessment of your fi nan-
cial position is clear. 

Remember, the principle behind all the codes and legisla-
tion is that those who cannot pay should be given assistance. 
While the nature and amount of that assistance requires 
negotiation you owe it to yourself and your dependants to 
assess whether you are a deserving case. 

Another principle of the codes and legislation is keeping 
people in their homes. This could be a double-edged sword. 
If you get fi xated on having to stay in your house it can 
weaken your negotiating position as you have set a precon-
dition which the lender can exploit. 

Personal Debt Is Personal: It Stays with You

Personal debt is, as the term implies, personal to you, which 
makes it harder to avoid. In company law a company is 
considered a separate entity from the shareholders who own 
it. A company with fi nancial diffi culties can enter a legal 
process called examinership and, if successful, may receive 
relief from its creditors, write off debts and renegotiate leases 
on properties. 

All this is achieved through the courts and under the 
stewardship of a qualifi ed accountant. The accountant, after 
talking to various creditors, presents a proposal to the court 
and in many cases achieves the objective of allowing the 
company to continue in business. Creditors take their losses, 
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landlords may reduce their rents and all can then decide 
whether they will continue to do business with each other. 
Many companies do not get to examinership as they are not 
viable – they simply liquidate. Again, there are set court 
procedures here, and creditors who are owed money often 
lose out. 

As mentioned, companies are seen as separate entities in 
law and, effectively, are treated like another person. This 
means that company debts belong to the company and not the 
shareholders or directors of the company. They are separate, 
and any losses infl icted on creditors remain the responsibil-
ity of the company, unless the debts of the company have 
been guaranteed personally by the shareholders or directors. 
This is the concept of limited liability, which goes with oper-
ating a business through a company structure rather than in 
a person’s name. 

Personal loans have no such protection, as the limited 
liability that applies to companies and, in the main, a person 
is fully responsible for any debt. This means that your 
creditors can pursue you for the debt and seek to recover 
it from what assets you own. In the case of a mortgage, for 
example, your liability is the loan amount, not the value of 
the property. If you sell the property and recover less than 
the outstanding loan, you still owe the balance on that loan. 

Case Study

Consider the following scenarios:

• Stephen and Sarah owe €200,000 to the bank on a property 
valued at €150,000. They sell the property for €150,000. 
They must now repay the lender the remaining balance 
on the loan of €50,000. Stephen and Sarah must negotiate 
with the lender as to how the remaining balance of €50,000 
is paid.
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This is a simple illustration of the difference between 
personal debt and the law that currently exists for limited 
liability companies. It provides the backdrop for the new 
legislation which, in a sense, is seeking to achieve a similar 
structure whereby individuals in diffi culty with personal 
debt have a process by which it can be resolved. 

How Is Personal Debt To Be Resolved?

While the legal structure for resolving company debt exists 
and is working satisfactorily, the proposal to deal with 
personal debt revolves around three processes. We have 
already discussed the fi rst of these processes, MARP, and 
if you have failed to achieve a satisfactory result using this 
process it may be time to consider insolvency or bankruptcy 
as an option. 

We will set the context and provide an overview of the 
insolvency legislation in this chapter and go into it in more 
detail in Chapter 13 on unsecured debt and Chapter 14 on 
secured debt (including mortgages). Bankruptcy will be 
covered in Chapter 15.

Follow the Flow

The legislation implies that in order to resolve their debt 
diffi culty, individuals will go through the processes in order, 
starting with MARP. You can enter the personal insolvency 
process after an unsuccessful interaction with your lender 
for a period of six months. It is possible to go straight to 

• Stephen and Sarah Ltd, a limited liability company, owes 
€200,000 to the lender on a property valued at €150,000. 
The company sells the property for €150,000. Stephen and 
Sarah have no direct liability for the €50,000 unless they 
have guaranteed the company debt. 
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bankruptcy if a home owner feels that this is most appropri-
ate. However, the amendments to the bankruptcy legislation 
seem to suggest that, particularly in relation to mortgage 
debt, it will be used as a last resort after exhausting the other 
processes. 

It does make sense to try to go through the earlier 
processes fi rst and, in doing so, build both your experience 
and your case for the outcome you feel is fair and acceptable 
to all. The reason for this is that if you take the fi nal step 
towards bankruptcy you will want to show that you have 
made a genuine attempt to resolve the problem. Under the 
new legislation the court dealing with bankruptcy can, if it 
sees fi t, stall proceedings and refer the parties back to seek a 
resolution under the personal insolvency legislation.

We now have a process in place to handle personal debt 
problems, and this should lead to debt forgiveness. However, 
it will be hard fought, and only those who can prove insol-
vency and convince their lenders that the solution they 
propose is the best course of action will be successful – and 
possibly only after staying the full course. 

The message consistently remains that you must do your 
fi nancial homework, present a fair and reasonable case, 
record all interactions and stay engaged in the process. 

The Size of the Problem Is Immense

The change in approach required to allow the new insol-
vency legislation to work is dramatic. While many people 
agree that debt forgiveness on personal debt is necessary 
to reinvigorate the economy, increase spending and release 
people from fi nancial slavery, the fact is that it is something 
we are not used to on such a major scale. 

As we have seen from the solutions put forward in Parts II 
and III of this book, the emphasis is on debt servicing while 
you remain in your house, but with no debt forgiveness. In 
essence, your lender may be offering relief on a daily cash 
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management basis through modifi ed loan payments, which 
means more money in your pocket but no debt reduction. 
This may be all you need. Alternatively, you could be just 
putting off the inevitable and trying to ignore what is a real 
fi nancial problem. 

Your lender may be hoping that things will improve for 
you. Either your economic circumstances will change and 
allow you to recommence paying down the loan over its life, 
or a rising property market will reduce your negative equity. 
Your lender may be looking to your future earning capacity 
and ultimately to the sale value of the property at a future 
date. Your individual problem is multiplied across your 
lender’s personal loan book for all customers.

Case Study

Ann is a civil servant. She is in her early 30s and has ten 
years’ service. She purchased a two-bed apartment in a city 
centre location with a friend in 2004 and later purchased 
the friend’s share at the height of the boom. The property is 
valued at €175,000 but the bank loan is €350,000. 

Ann also has signifi cant personal debt taken out for 
personal goods and study courses purchased in better times. 

She is feeling the impact of the government salary and 
pension adjustments. She rents a room to help subsidise 
payments. However, Ann is unable to service the mortgage 
repayments.

Her lender’s view of her situation is as follows:

• They will review Ann’s budgets and see what is payable. 
They will look for interest plus some capital.

• Ann is studying and may achieve promotion and salary 
increases in the future.

• Property may improve in value over the years.
• Overview of strategy: support the borrower until better 

times and review her case every six months.
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This fi ctitious case will be fairly typical of many people’s 
approach when provided with an initial solution by their 
lender. As stated many times in this book, your lender 
is unlikely to go directly to a solution that involves debt 
forgiveness and will more than likely only go there in 
extreme cases. While it is possible to achieve debt forgive-
ness using MARP, it is unlikely unless you press your case 
strongly and your lender sees no better course of action. 
Many people will not explore the possibility of insolvency 
or do not consider themselves to be insolvent. The reason for 
this is that they look at their lifetime earnings in assessing 
their solvency, thinking that they will eventually work their 
way out of debt. 

We will shortly show you that there are many rules 
that you and your insolvency practitioner must follow to 
achieve a PIA, and advice is needed on your individual 
case. However, a key element of the legislation is that you 

Ann’s view is as follows:

• She is happy to get the lender’s support and will persist 
with the situation.

• She is unable to see an alternative or any ability to move 
out of the property.

• She hopes to move to a new property and rent out her 
apartment.

Things to consider:

• Can Ann prove insolvency and look for some debt 
forgiveness?

• Can she consider bankruptcy and start again?
• What would be the impact of either option on her 

employment?
• Should she sell the property and cut a deal on the residual 

debt?
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only need to be certifi ed as being insolvent by a personal 
insolvency practitioner to be eligible to enter a PIA. This is 
covered in the legislation as follows:

… having considered the Prescribed Financial Statement 
completed by the debtor [you] … [and considered some other 
matters in the legislation] … it is his or her opinion [the 
opinion of your personal insolvency practitioner] there is no 
likelihood of the debtor [you] becoming solvent within the 
period of 5 years commencing on the date of making of the 
declaration.

Paraphrased from the Personal Insolvency Act 2012

Two of the key requirements when looking for an alternative 
solution are:

• Are you insolvent right now? 
• Are you likely to be insolvent in the next fi ve years?

It is not a requirement that you remain insolvent for the rest 
of your life. We posed the following question earlier, but it is 
worth repeating:

How do I prove personal insolvency?
You will have to enlist the assistance of a personal insol-
vency practitioner, who will help you determine this and, 
more important, assess your eligibility for a PIA.

However, the following working defi nition gives the basic 
principle and test of personal insolvency:

A person is insolvent if they have insuffi  cient assets to pay their 
debts and fi nancial liabiliti es. The Insolvency Act states that ‘insol-
vent’ in relati on to a debtor shall be construed as meaning that 
the debtor is unable to pay his or her debts in full as they fall due.
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As mentioned in Chapter 2, there are two primary tests for 
determining insolvency:

1. The cash fl ow test – An individual is regarded as insolvent 
if they are unable to pay debts as they fall due.

2. The balance sheet test – An individual is insolvent if total 
liabilities outweigh the value of assets.

As pointed out in Chapter 2 the defi nition of insolvency in 
the Act seems to confi ne insolvency to the cash fl ow test. So 
it may be worth talking to an insolvency practitioner, then 
making an assessment of your fi nancial position for the next 
fi ve years, and checking out whether entering the insolvency 
process will positively or negatively impact on your posi-
tion. Then review your options.

Case Study

Jonathan is an entrepreneur builder who developed high-
quality properties during the boom years. As business grew 
he purchased more development sites to accommodate 
future business expansion. 

He is now sitting on loans of €10,000,000 with property 
assets of €3,000,000. His family home is valued at €1,000,000 
with no mortgage, but he is personally liable for the 
€10,000,000 of debt. He is now looking at his options:

1. The bank would like to see the sites sold and also want 
him to move to a smaller house and release some of the 
equity in the €1,000,000 home to them.

2. As his secured debt is over €3,000,000 he cannot choose 
personal insolvency, which only applies on borrowings 
of up to €3,000,000 of secured debt.

3. He could take the bankruptcy route, which would require 
the sale of all assets, including the family home, and be 
free of all his debt in three years. If his wife is not liable 
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Jonathan has a very large debt burden, which he may feel 
he is unlikely to be in a position to repay. However, he is 
also self-employed, has skills with which he can generate 
an income in the future, and is not dependent on salaried 
employment for a living. Some of these elements may make 
it easier for people like Jonathan to take the bankruptcy 
route, which has traditionally been associated with a ‘fresh 
start’ for business people.

However, it is worth emphasising that the personal insol-
vency legislation seems to accommodate the concept of debt 
forgiveness while people remain in their current employ-
ment and is available to those who can prove they are 
eligible. Bankruptcy also seems to assume that a person will 
have an income during the process. Apart from trades or 
professions that exclude bankrupt persons from practising 
their trade or profession, the bankruptcy laws would seem 
to allow most salaried people to remain in their jobs.

Do I get to stay in my house?
All processes, except bankruptcy, have an emphasis on you 
being able to remain in your family home, so it is more than 
likely that you will be able to do so. Levels 1 and 2, which are 
covered by the Code of Conduct on Mortgage Arrears, are 
strongly focused on allowing you to remain in your home 
and, as I have pointed out, the solutions they offer involve 

on any of the debt and only Jonathan is made bankrupt 
she can claim her portion of the house proceeds. 

Jonathan is confi dent that he can earn some income over the 
three years and get back into building when things improve. 

Maybe he should contact an insolvency practitioner and 
look at his options.
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deferring debt and interest payments rather than debt 
forgiveness. In other words, you stay in your home and keep 
the same level of debt. 

If you are heavily in debt or insolvent you may need to get 
debt forgiveness on the agenda at Levels 1 and 2 or consider 
options that involve the sale of your home. 

Even at Level 3 the personal insolvency legislation 
proposes that any plan prepared by your personal insol-
vency practitioner should aim at not requiring you to sell 
your home, subject to certain tests, which include:

• The cost of remaining in the home (including rent, mortgage 
loan repayments, insurance, management fees, taxes, etc.)

• Your income and other fi nancial circumstances as disclosed 
in your fi nancial statement

• Your reasonable living and accommodation needs
• The cost of staying in the house versus alternative 

accommodation

The point here is that while it is not certain that you will 
be able to stay in your home under a PIA, the legislation 
provides for considering and analysing this outcome. It may 
come down to the appropriateness of the house to family 
size and income, and the solution may involve having a 
family home, but not the one you are currently living in – in 
other words, trading down to a smaller house.

Will I have enough to live on?
Here again the personal insolvency legislation provides 
assistance. It specifi es that any PIA should not require you 
to make payments to your lenders when you do not have 
suffi cient income to maintain a reasonable standard of living 
for you and your dependants. The Personal Insolvency Act 
2012 states:
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A personal insolvency agreement should not contain any 
terms which would require the debtor to make payments 
of such an amount that the debtor would not have suffi -
cient income to maintain a reasonable standard of living 
for the debtor and his/her dependants.

However, it will be up to the Insolvency Service to provide 
guidance on what is a reasonable standard of living. 

As we have pointed out, at Levels 1 and 2 the mortgage 
arrears process will require you to complete a standard 
fi nancial statement outlining your assets, liabilities, income 
and outgoings. Your lender will seek to restrict outgoings so 
that you can at least pay interest and perhaps some capital. 
Accordingly, there is no set formula. It may well be the case 
that when guidance is provided on what a reasonable stand-
ard of living is, it will be adopted across the fi nancial sector. 

However, it is quite possible that setting a reasonable 
standard of living will be problematic. Different social 
groups have different expectations of living standards. They 
also have different expectations of lifestyle and accommoda-
tion. Will a reasonable standard of living be set in relation to 
your past income or living standards, or will it be a case of 
‘one size fi ts all’? 

SUMMARY

We now have legislation that provides a genuine structure 
for individuals to deal with their personal debt problems. 
It is the responsibility of each person experiencing diffi cul-
ties with their fi nancial position to inform themselves of 
the processes that are now in place to help. The mortgage 
arrears process MARP is a good start for those whose prob-
lems relate to their family home, and this process will also 
initially help buy-to-let investors. 

Many people are fi nancially insolvent at present, to a 
greater or lesser extent, and the new legislation is designed 
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to address this fact. If you cannot see an acceptable way out 
of your fi nancial diffi culties, and your lenders are not coming 
up with a solution that you feel is right, there is no harm 
in talking to a personal insolvency practitioner to establish 
your other options.

Key Points in this Chapter

1. We now have a process that puts debt forgiveness on the 
agenda under the personal insolvency legislati on.

2. To engage in this process you will need to enlist the assistance 
of a personal insolvency practi ti oner.

3. Your personal insolvency practi ti oner will fi rst assess whether 
you are eligible under the legislati on. If you are eligible, you 
can start the process.

4. Your personal insolvency practi ti oner will get you initi al 
protecti on from your lender and other creditors and will start 
a discussion with them on possible soluti ons.

5. Your personal insolvency practi ti oner is the only person who 
can interact with your lender and other creditors. In eff ect, 
they represent you. 

6. The objecti ve of your personal insolvency practi ti oner is to 
reach a PIA with your lender and other creditors, under which 
you will make certain payments over the following six or seven 
years, with a release from certain debts thereaft er.

7. As your lender and other creditors must vote on the arrange-
ment, and this is a majority vote, some commentators feel the 
lenders may have too strong a hand.

8. Any result will rely on your personal insolvency practi ti oner 
constructi ng a deal that you can live with, but is seen by your 
lenders and other creditors as the best opti on for them.

9. The insolvency legislati on aims to enable you to stay in your 
house and have a reasonable standard of living.

10. Assessing your ability to avail of the insolvency process makes 
sense within your overall plan for resolving your debt prob-
lems. Whether you take this step is up to you.
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Personal Insolvency: Unsecured Debt 

Place a higher priority on discovering what a win looks 
like for the other person.

Harvey Robbins, US entrepreneur and leadership coach

This chapter takes a broad look at personal insolvency to 
give you a sense of what it entails and then discusses which 
of the three processes outlined in the legislation will be of 
use to you. The processes that deal with unsecured debt will 
be looked at in this chapter, and the process more relevant to 
mortgage holders will be dealt with in Chapter 14. 

Insolvency vs Bankruptcy

There are many avenues to follow before you choose either 
personal insolvency or bankruptcy as the way to deal with 
your problem. However, it is worth having some knowledge 
of what insolvency and bankruptcy entail from the begin-
ning of your negotiation with your lender. This is the only 
way you can adequately assess any new arrangement that is 
proposed and whether, if it comes to it, you are prepared to 
take either of these options. 

Your negotiations will be improved if you are armed with 
the following:
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• An assessment by a personal insolvency practitioner as to 
your eligibility for insolvency. If you are not eligible, this 
option is ruled out. If you are eligible, your insolvency prac-
titioner may be able to give you an indication of what is 
achievable in insolvency.

• The knowledge of the ramifi cations of bankruptcy for you 
and your dependants and whether this is an option in your 
particular case. Will you recover quickly fi nancially? Are all 
the stakeholders in your life happy with this route?

It should not be assumed that you will do better with insol-
vency or bankruptcy, but exploring these options provides 
you with a means of comparing different offers or options 
available to you. It will also help you focus on what you 
want to achieve.

Many commentators focus solely on debt forgiveness, but 
your preferred goal may be a good lifestyle for you and your 
dependants. Achieving debt forgiveness and having to live 
in fi nancial austerity for the next 25 years may not be your 
goal. Achieving a lower interest rate, a deferment of debt or 
some other arrangement may be preferable to debt forgive-
ness if you can live well enough to allow you to get back on 
your feet.

Case Study

Frank and Susan have been offered a deal by their lender but 
are confl icted and confused. 

The deal their lender has offered just does not sit right with 
them. They feel that signing the deal commits them to many 
years of hardship and they cannot see how they would be 
better off in the end. They are asking a number of questions:

• Is it worth it for the house? 
• Is their lender giving them an acceptable deal? 
• Though they would prefer not to, is it time to walk away 

from the negotiation? But to where?
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Media comment suggests that the new insolvency legislation 
is likely to be used by between six thousand and ten thou-
sand people, after they have assessed the benefi t it provides 
relative to the other options proposed by their lender. The 
remainder of those with fi nancial diffi culties will deal 
directly with their lender and will be focused on achieving a 
solution that does not involve insolvency. 

This may be the case, and you may more than likely 
achieve an acceptable deal with your lender, but knowledge 
of all possible outcomes will strengthen your hand. 

Most lenders have a number of longer-term solutions that 
they are willing to consider, but they emphasise debt defer-
ral over debt forgiveness. The arrangements on offer are one 
of the following:

• Trade-down mortgage – This option is designed for those 
in mortgage diffi culties with high-value or larger properties. 
The idea is that they trade down to a lower-value house and 
carry the negative equity with them. 

• Split mortgage – The distressed mortgage is split into two 
mortgages, one repayable and the other warehoused:
 The affordable mortgage will continue to be paid down over 

the earning life of the mortgage holder. 
 The warehoused mortgage is parked or set to one side for 

the present, but may or may not continue to have interest 
charged to it.

• Mortgage to rent – This is a government initiative to help 
homeowners who meet certain eligibility criteria and are at 
risk of losing their homes, and who have been involved in 

They have heard that personal insolvency can result in them 
having an acceptable debt level within six years and bank-
ruptcy may leave them debt free within three years. 

Both of these sound a lot better than what’s on offer now – 
but what are the downsides?

They decide to get informed.
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MARP with their lender. The scheme is specifi cally targeted 
at low-income families whose mortgage situation is unsus-
tainable with no prospect of change. Under the scheme the 
family remain in the home, paying rent, while ownership is 
transferred to an approved housing body.

These are the opening solutions, which are being tested by 
the lenders, and it is likely that they will be refi ned over the 
next year based on practical application. It is quite likely that 
some debt forgiveness, or at least interest forgiveness, will 
form part of the solution in many cases. 

When your lender offers you one of these options, they 
may be willing to fi nance a consultation between you and 
a qualifi ed professional accountant who will explain the 
deal to you, but will not provide a recommendation. While 
this will save money, it may be best to pay extra and get full 
advice on your best course of action. This is your decision.

Personal Insolvency: An Overview

The new insolvency legislation provides for the reform of 
personal insolvency laws and introduces three new non-
judicial debt resolution procedures, subject to relevant 
conditions in each process. ‘Non-judicial’ means that, while 
the courts have a monitoring role over the process, the actual 
agreement will be between you and your lender. In fact you 
cannot engage directly with your lender in this process, so 
you must use the services of a professional called a personal 
insolvency practitioner The Insolvency Service of Ireland is 
also involved.

The three new processes are:

1. Debt Relief Notice (DRN) – This allows you to write off 
qualifying eligible debt up to €20,000, either by paying half 
of the debts or by following a three-year supervision period. 
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2. Debt Settlement Arrangement (DSA) – This allows for the 
agreed settlement of unsecured debt over €20,000 to one or 
more creditors. This can lead to a discharge from a portion 
of your current debt after fi ve years, as long as you adhere 
to the agreed arrangement. 

3. Personal Insolvency Arrangement (PIA) – This process, 
which includes secured debt up to €3,000,000, allows a 
debtor to pay a portion of what is due to creditors over six 
or seven years and then be discharged from further liability.

Achieving the solutions outlined above is not as easy as 
it looks – there are eligibility criteria and rules, and your 
lender must agree – but they are of suffi cient interest for you 
to explore as part of your strategy to solve your fi nancial 
diffi culties.

In addition to the introduction of the three new insol-
vency processes above, the legislation introduces signifi cant 
changes to the Bankruptcy Act 1988, the most signifi cant of 
which is a reduction in the bankruptcy period from twelve 
years to three years. 

As stated, the new arrangements for insolvency and bank-
ruptcy come with conditions, so achieving a result requires 
analysis, patience and negotiation. A major benefi t of this 
legislation is that it comes with rules and timelines for both 
you and your lender, so it cannot be ignored or drawn out. 

PIAs are designed for those with a secured borrowing 
such as a mortgage, whether on a private residence or invest-
ment property, and we will look at these in the next chapter. 
First we will deal with the two other processes that cater for 
unsecured debt, namely DSAs and DRNs.

DSAs: The Soluti on for Unsecured Debt

This process allows for the agreed settlement of unsecured 
debt over €20,000 to one or more creditors. This can lead to 
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a discharge from a portion of your current debt after fi ve 
years, subject to adhering to the agreed arrangement. 

This is the basic objective of DSAs. As we will also see 
with PIAs for secured debt, there are eligibility criteria, and 
you are also required to engage a personal insolvency prac-
titioner to deal on your behalf with your lenders and other 
creditors.

Your personal insolvency practitioner will assess your 
eligibility for the process. The criteria include the following:

• You must be insolvent (see Chapter 12).
• You must make a full fi nancial statement in a prescribed 

format. This document is sworn.
• As this is unsecured debt, there is no ceiling on the amount 

of debt (unlike a PIA for secured debt, which has a limit of 
€3,000,000).

• You must be domiciled in Ireland or ordinarily resident here 
or have had a place of business in the state, within one year 
before the date of the application for a protective certifi cate. 
As these are taxation terms your adviser can assess these, but 
most citizens will qualify under these defi nitions.

• There are some debts – termed excluded debts – that cannot 
be reduced as part of an insolvency arrangement, whether 
a PIA, DSA or DRN. These relate to, among other things, 
domestic payments and damages awarded by the courts. 
Other government debts such as taxes and rates are termed 
‘excludable debts’ and can be included if these creditors 
agree. Your personal insolvency practitioner can review 
these with you if appropriate.

• The process lasts fi ve years.

If your personal insolvency practitioner is satisfi ed that you 
qualify for the insolvency process they will make an appli-
cation for a protective certifi cate to the Insolvency Service 
of Ireland. If the Insolvency Service is satisfi ed with what 
has been presented, it will apply to the court for a protective 
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certifi cate. If issued, the certifi cate will give you protection 
from your lenders and other creditors for 70 days, and an 
extension of a further 40 days is achievable if progress on a 
solution is proven. 

All of this will be managed by your personal insolvency 
practitioner, but it is also worth remembering the following 
points:

• You only get one opportunity during your lifetime to use 
this process.

• Any proposal put to your lenders and other creditors requires 
65 per cent voting approval to be accepted.

• The process is reviewed once a year, and any improvement 
in your position can lead to a variation in the proposal.

• If you default on the arrangement or are in arrears for six 
months, the DSA is terminated and you become liable for all 
debt covered by the arrangement, including arrears, interest 
and charges. 

In summary, this process may help achieve agreement on 
unsecured debt with your lenders and other creditors. Just 
like the PIAs we will discuss in the next chapter, it relies on 
proving eligibility, engaging a personal insolvency practi-
tioner and striking an acceptable deal with your creditors. 

If I have secured debt and unsecured debt, which process 
do I use?

A DSA is a separate process, so if you have signifi cant 
unsecured debt over €20,000 with no upper ceiling you can 
deal with this to the exclusion of your secured creditors. 
However, you cannot get protection from your secured cred-
itors unless you take the PIA route (see Chapter 14).

Your secured lenders may be happy not to take action 
unless they have some unsecured debt on which you 
are seeking debt forgiveness. It may depend on how 
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interconnected your lending is and how many different 
lenders you have. As you must also use a personal insol-
vency practitioner for DRNs and DSAs, they will be able to 
advise you on the best course of action.

If you have a distinct and separate group of unsecured 
lenders you can deal with them using the DSA.

Can a DSA be used to deal with residual debt? 
This is an interesting question which may not be fully 
answerable until the legislation is fully operational, and it 
may require a legal expert to fi gure out each case. 

Another example of where residual debt is likely to arise 
is with one of the MARS long-term solutions discussed in 
Part III of this book, namely the mortgage-to-rent scheme. If 

Case Study

Matthew has a single property which is now valued at 
€200,000. His outstanding mortgage is €350,000. He has lost 
his job and is now working freelance at a much lower salary 
level.

He is considering selling the property and has an offer of 
€210,000. He is asking himself the following questions:

• Can he insist on the lender taking the offer?
• If they refuse, can he legally provide possession of the 

property to the bank?
• If he sells for €210,000 and has a residual debt of €140,000, 

is this unsecured debt and can he use the DSA to achieve 
an acceptable deal?

• If the bank vetoes a DSA, is he prepared to consider 
bankruptcy?

Matthew needs to consult a personal insolvency practitioner 
to resolve some of his questions.
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the property has been purchased from the lender at market 
value this may leave a residual debt to be dealt with by the 
borrower and the lender. The suggestion is that this may 
have to be resolved using the personal insolvency legislation 
if no agreement can be reached otherwise.

What is secured and unsecured debt?
There will no doubt be much legal wrangling in the coming 
months as to which debt qualifi es as secured debt and which 
qualifi es as unsecured debt.

The Personal Insolvency Act 2012 (Part 1, Clause 2) states 
that:

… ‘security’ means, in relation to a debt, any means of 
securing a payment of a debt and includes – 

(a) a mortgage, judgment mortgage, charge, lien, pledge, 
hypothecation or other security interest or encum-
brance or collateral in or over any property (whether 
real or personal and including choses-in-action),

(b) an assignment by way of security, and 
(c) an undertaking or agreement by any person (includ-

ing a solicitor) to give or create a security interest in 
property. 

This implies that secured debt is where a lender has a formal 
charge on some property or asset, but also seems to include 
undertakings to provide a charge. Much of the lending carried 
out during the boom years was secured by less formal struc-
tures, such as guarantees, undertakings, etc. It is important to 
establish which category the security you have provided falls 
into. It may be that the debt you felt was secured is in fact 
unsecured debt, or vice versa. Remember that while a DSA 
is unlimited as to the amount of debt that can be included, a 
PIA is restricted to €3,000,000 of secured debt.
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Does my lender have a veto?
As with all the processes to resolve your fi nancial diffi cul-
ties, you need to provide a proposal that incentivises your 
creditor in a way that makes the 65 per cent majority believe 
is better for them than going down the bankruptcy route. 
The amendments to the bankruptcy laws will make creditors 
think carefully before taking this option, but do not take this 
for granted. You must also ensure that you can adhere to any 
deal agreed.

DRNs: The Soluti on for Small Unsecured Debt

This process covers small unsecured debts up to €20,000. (It 
is not directly relevant to mortgage holders in arrears.)

The main features are:

• The process allows for the write-off of qualifying debts up to 
€20,000 either by paying half of the debts or after a three-year 
supervision period. 

• As well as qualifying debts of €20,000 or less, there are other 
conditions required to be eligible for this process. The key 
conditions are:
 You must have net disposable income of €60 or less per 

month.
 You must have assets or savings of no more than €400.
 You must be insolvent and have no realistic prospect of 

being able to pay your debts within three years of the 
application. 

• There are a number of other conditions, which can be covered 
by your fi nancial intermediary.

• Qualifying debts include credit card debt, an overdraft or 
unsecured bank loan, and bills in respect of utility bills or 
rent. 

• You will need to review excluded and excludable debts with 
your fi nancial intermediary to see which can be negotiated 
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and, if applicable, which must be paid, as they are outside 
the DNR process.

• Secured debt can be included. However, when the DRN 
ceases, the secured creditors retain the right to enforce their 
security. 

SUMMARY 

The government has now put in place new legislation to 
deal with the personal debt crisis and allow those in most 
need to seek to resolve their personal fi nancial diffi culties 
in a formal structure. This chapter gave an overview of the 
processes and what is involved to help you with your deci-
sion making. It is mandatory that you enlist the services of 
a professional under these processes, and they will be able 
to assess your eligibility to enter one or more of the three 
processes designed to deal with personal debt. 

The three new processes are:

1. Debt Relief Notice (DRN) – This deals with unsecured 
debt up to €20,000.

2. Debt Settlement Arrangement (DSA) – This deals with 
unsecured debt over €20,000. 

3. Personal Insolvency Arrangement (PIA) – This deals 
with secured debt up to €3,000,000.

Each process has rules and eligibility criteria for both you 
and for what debt can be included. In all cases, you need a 
professional adviser to work for you, but for DSAs and PIAs 
you need a personal insolvency practitioner to engage on 
your behalf with your lender.

If you feel your diffi culties cannot be resolved by the solu-
tion being proposed by your lender, this new legislation 
is worth considering. It may also be of value in your early 
negotiation with your lender to know whether you can opt 

MDB-Final.indd   207MDB-Final.indd   207 26/03/2013   18:09:5426/03/2013   18:09:54



Making a Deal with Your Bank

208

for the personal insolvency route, so a consultation with a 
personal insolvency practitioner may be useful.

Key Points in this Chapter

1. We have covered two processes under the insolvency legisla-
ti on which deal with unsecured debt. These are the Debt Relief 
Noti ce (DRN) for qualifying unsecured debt up to €20,000 and 
the Debt Sett lement Arrangement (DSA) for unsecured debt 
over €20,000 and with no upper ceiling.

2. The key to DSAs is to ensure that you can sti ck to what is 
agreed. If you default you can become liable for all the debt 
again – your deal will unravel.

3. If you wish to avoid bankruptcy while at the same ti me achiev-
ing a deal, you may have to convince your creditors that the 
proposal you off er is bett er than what will be achieved by 
bankruptcy.

4. If you achieve a deal and adhere to the terms agreed you 
should be free of unsecured debt aft er fi ve years. Secured 
creditors retain their rights.

5. Under a DSA there is provision for a reasonable standard of 
living during the fi ve-year period. 

6. It is unlikely that you will have to give up your home. However, 
in certain circumstances you may have to trade down. 

7. You need to make an accurate assessment of your secured 
and unsecured debt, as some forms of security provided may 
be considered under the legislati on to be an unsecured loan. 

8. Unsecured creditors can be dealt with separately under a DSA. 
However, it is best to seek the opinion of your personal insol-
vency practi ti oner on this. 

9. Reasonable living expenses are catered for in the process. 
10. An early meeti ng with a personal insolvency practi ti oner will 

answer many of the questi ons you may have and establish 
whether this is a viable opti on.
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Personal Insolvency: Secured Debt 

We cannot change the cards we are dealt, just how we 
play the hand.

Randy Pausch, US university professor of computer science

This chapter will focus on the insolvency process that will 
be of most interest to those with mortgage arrears, whether 
on the family home or buy-to-let properties, i.e. the Personal 
Insolvency Arrangements (PIAs), which are intended to 
address all personal debt diffi culties (subject to restrictions) 
rather than just the family home. The process includes all 
unsecured personal debt and secured debt up to €3,000,000. 
First, however, I am going to review the distinction between 
insolvency and bankruptcy.

Insolvency and Bankruptcy: What Is the Diff erence?

You may question why the estimated number of those avail-
ing of the insolvency legislation is as high as 10,000 when 
there are so few bankruptcies in Ireland – fi fty to a hundred 
per year. The reason for this is that insolvency is not the 
same as bankruptcy. 

Insolvency does not have the same impact on your lifestyle 
or restrictions on working. It may be of particular benefi t to 
professional people and entrepreneurs as they may be able to 
remain working during the insolvency period and be out of 
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the process in six or seven years with substantially reduced 
debt. One of the impacts of bankruptcy is that a professional 
person may be prohibited from practising their profession 
after being made bankrupt. For an entrepreneur anxious to 
get back to business there will be restrictions placed on them 
relating to their participation in any new business venture. 

For those who can generate an income based on their innate 
or acquired skill and are not tied to a particular company, the 
insolvency legislation may prove useful, but you cannot just 
opt for insolvency and achieve it. The deal with your lenders 
is subject to agreement. With multiple lenders there are 
prescribed acceptance levels that have to be met, but, once 
agreed, signifi cant debt forgiveness can be achieved. 

The other major difference between insolvency and bank-
ruptcy is that the insolvency legislation seeks to have you 
remain in your home, whereas bankruptcy leads to its sale. 
With insolvency you may also have a better chance of nego-
tiating an acceptable standard of living for you and your 
family as you will be dealing with your lenders, who may 
trade off a better living standard for less debt forgiveness.

In bankruptcy your affairs are handled by a court-
appointed offi cial who sells all your assets and distributes 
the proceeds to your creditors. While you remain in bank-
ruptcy they will allow you living expenses, which you may 
not fi nd acceptable.

Are You Ready to Consider Insolvency? 

Let us assume that you have done everything right so far. You 
have made an accurate assessment of your living expenses 
and full disclosure of your assets and liabilities, entered into 
the mortgage arrears process and now, following assessment, 
your lender has offered you a deal in writing. However, the 
deal may not be acceptable to you. Perhaps you feel that 
you cannot keep to the payment structure offered, or it is 
so restrictive that you cannot see yourself having a decent 
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living standard for many years to come. Perhaps it involves 
a proposal to sell your house, either immediately or within a 
given timeframe. What can you do in this situation? 

First, you can appeal the decision with your lender. Under 
the Code of Conduct on Mortgage Arrears the lender must 
establish an appeals board to consider any appeals made by 
borrowers who are not happy to proceed with a proposal 
put forward by the arrears support unit. 

If you appeal, there will be an independent review of your 
position by people who have not been directly involved in 
your case. The key point to note is that if you cannot achieve 
an agreement with your lender’s support unit, you can 
appeal the decision. It can take up to 40 days to assess your 
appeal. During this period your lender cannot take action to 
repossess your house, so you have no need to worry about 
that. It provides a breathing space for you to consider your 
options should your appeal be rejected. It will also provide 
time to consider whether the lender’s deal is workable as 
presented or with some adjustments. 

What About Repossession?

If you decide to appeal your lender’s proposal you may start 
to worry, and this may lead you to agree to an unworkable 
deal. 

The fact is, the last thing your lender wants is your home. 
Repossessions in Ireland are quite low as a percentage of 
mortgages. The same is true of bankruptcy. The mortgage 
arrears process is designed to keep you in your home if at all 
possible. Repossessions and bankruptcies are expensive and 
time-consuming for the lender because both involve a court-
based legal process.

In addition, if the situation comes to this, your lender will 
fear that you will stop paying money towards your mort-
gage and lose interest in the property. If the lender achieves 
possession, they could end up with a signifi cant legal bill 
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and, unless the property is well maintained, a reduction in 
the value of the property. The process also makes it harder 
to achieve a good market price for the property, as purchas-
ers may perceive it as an opportunity to get a bargain 
property from a lender who just wants to offl oad it. This is 
why lenders prefer to keep working with you to achieve an 
acceptable resolution. 

However, you must also bear in mind in any negotiations 
that the lender by its nature is not likely to hold on to prop-
erty, and therefore, at some point, if they cannot achieve a 
resolution, they will take the option of selling, even if this 
means that they take a loss. This is also why a restructuring 
of debt or debt forgiveness is possible. 

However, do not assume that all of the cards are in your 
hands. You need to remember that your liability is not the 
value of the house but the amount of the loan. Any break-
down in the negotiations with your lender that leads to a 
legal process will add cost to your loan, which may or may 
not be recoverable by the lender. You will also incur legal 
costs if you decide to fi ght your case in court. 

As the amount of your liability is the borrowings, it is in 
your interest to try to avoid a situation that reduces the value 
of the property or increases the amount that you owe your 
lender. In the unlikely event of a property sale, you may still 
owe a residual amount because the loan is not fully cleared. 
The payment or otherwise of this will be subject to further 
negotiation. 

Mutual Agreement Is the Best Opti on

It is clear from what we have just outlined that reaching a 
mutual and acceptable agreement is the best way forward. 
You should also realise that there is a lot in your favour and 
that the lender will be seeking an amicable result.

You also now know that the process – from the day you 
fi nd yourself in diffi culties to fi nally losing your home – is a 
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long one. It is a long process because your lender will want 
to exhaust all avenues for a solution. For your part, it is 
important that you remain in negotiations and engage with 
the lender.

To achieve the best result you must do your homework 
well, understand your fi nancial position, be prepared to 
present your case and stay calm and confi dent that you can 
achieve the result. 

Time Is on Your Side

In relation to house repossessions, your lender is required 
to make every reasonable attempt to agree an alternative 
arrangement with you or your nominated representative 
before applying to the court to commence legal action for 
repossession. 

The signifi cance of co-operating with your lender cannot 
be overstated. Do not ignore the problem, and do not ignore your 
lender. Once you are co-operating with your lender they must 
wait at least twelve months from the day you were classifi ed 
as in need of the resolution process before applying to the 
courts to commence legal action. 

This twelve-month period excludes any time that you are 
complying with any alternative arrangement agreed with 
your lender, any time you were in an appeals process, or any 
time you spent considering entering into an appeals process. 
So, the underlying point here is, there is a signifi cant amount 
of time allotted to you where the lender cannot make a move 
to repossess your house, and this time can be used produc-
tively to do an acceptable deal and also to deal with your 
fi nancial position.

PIAs: The Soluti on for Secured Debt

The new insolvency legislation provides three new processes, 
two of which deal with unsecured debt and were covered 
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in Chapter 13. We shall now look at PIAs, the solution for 
secured debt or, more specifi cally, family homes and buy-to-
let properties. 

PIAs apply to secured debt up to €3,000,000. They allow a 
debtor to pay a portion of what is due to creditors over six 
years (with a possible extension to seven years) and then be 
discharged from further liability. Achieving this solution is 
not as easy as it looks: there are eligibility criteria and rules, 
and your lender must agreed to any proposed solution. 
However, PIAs may be worth exploring as part of your strat-
egy to solve your fi nancial diffi culties. 

The fi rst thing to know about PIAs is that, while they 
are negotiated directly with your lender, you do not do the 
negotiation. The process has a set procedure and timeline, 
and you need to engage a personal insolvency practitioner to 
negotiate and administer the process on your behalf. 

The personal insolvency practitioner will assess your eligi-
bility for a PIA, and there are a number of key drivers that 
will allow you to enter this process. If you are successful, the 
PIA facilitates an arrangement under which you pay your 
creditors, such as your lender, a portion of what is due to 
them over a six- or seven-year period and are then discharged 
from further liability as outlined in the agreement.

Key elements of the PIA process include the following:

• You must be insolvent.
• The process covers both secured and unsecured debts. 
• A PIA only covers secured debt up to €3,000,000, unless all 

secured creditors agree to allow secured debt above this to 
be included.

• Preferential creditors such as the Revenue Commissioners 
have to be paid in full unless they agree otherwise.

• Your personal insolvency practitioner must issue a certifi cate 
to the effect that in his/her opinion there is no likelihood of 
your becoming solvent within a fi ve-year period. 

• A statement of your assets and liabilities must be sworn. 
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• The process cannot include a requirement where you cease 
to occupy or dispose of your principal private residence. 

• The proposal must provide for a reasonable living for you 
and your dependants.

• You must qualify under resident or domicile rules as being 
resident in Ireland.

Prior Engagement with Your Lender

You must also have shown positive engagement with your 
secured creditors in the period leading up to an application. 
In relation to mortgage arrears on your principal private 
residence, you will be required to make a statutory declara-
tion that you have co-operated with your secured creditors 
for at least six months before the application.

You can only avail of the PIA once, which is why you need 
to be fully involved in the solution to your fi nancial diffi cul-
ties from the start. If you agree a deal you must be able to 
stick to it. When it comes to personal insolvency there is no 
second chance. Failure to agree on the PIA leaves open the 
option of debt enforcement by judicial bankruptcy. For the 
principal private residence, the protections afforded under 
MARP continue to be available to co-operating borrowers. 

Do the lenders have a veto on whether I get the 
arrangement?

In order to successfully achieve a PIA you must get the 
agreement of your lender and other creditors, who will vote 
on the arrangement proposed by your personal insolvency 
practitioner. The legislation provides for a voting structure 
between your creditors which requires a majority approval. 
Your insolvency practitioner will handle the exact legal 
requirements, but, in general, to achieve agreement to your 
proposal you need the following:
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• The majority of creditors (representing 65 per cent in value) 
who are participating and voting

• Among your creditors there may be those who are secured on 
some assets and those who have no security for the amount 
owed (unsecured), so there is a further voting threshold:
 50 per cent of the value of secured debts due to creditors 

who are entitled to vote and have voted at the meeting as 
secured creditors

 50 per cent of the value of unsecured debts due to creditors 
who are entitled to vote and have voted at the meeting as 
unsecured creditors

In deciding whether your lender or any other creditor has a 
veto you must consider their voting power in their category 
of debt. Part of the role of your insolvency practitioner is to 
assess this, talk to your creditors and structure a deal that is 
acceptable to both you and your lenders. 

How do you get into a PIA?
A PIA is only available where the debts owed to secured 
debtors are less than €3,000,000. For secured debt above 
this you must get the agreement of all secured creditors to 
include them. If you have secured debt over €3,000,000 and 
your creditors do not agree to this being included you will 
have to negotiate directly with your lenders or perhaps look 
at the bankruptcy route (see Chapter 15). 

In order to enter a PIA you must provide sworn details of 
your assets and liabilities. It is likely that a fi nancial statement 
similar to the standard fi nancial statement for the mortgage 
arrears process will be required. The difference here is that a 
fi nancial statement for personal insolvency is a sworn docu-
ment. If it is later discovered that you concealed any assets 
it could render your agreement void and send you back to 
where you started.
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You must engage the services of a personal insolvency 
practitioner, to whom you provide the sworn statement of 
assets and liabilities. The insolvency practitioner will take 
you through the legal requirements and assess your eligibil-
ity. An initial consultation with a qualifi ed and experienced 
insolvency practitioner early in your negotiations with your 
lender may be advisable, as it will establish whether you 
could be eligible and what options are available. 

What is the role of the personal insolvency practitioner?
The personal insolvency practitioner has many duties to 
carry out in order to achieve a successful result. The fi rst 
things they can do for you are:

• Get you a protective certifi cate, which will give you protec-
tion from your creditors/lenders for a period of 70 days 
(which can be extended by 40 days) 

• During this protection period, seek to achieve an agreed 
solution to your debt problem which will involve debt 
forgiveness

• Liaise with the Insolvency Service in relation to their 
requirements 

The personal insolvency practitioner will request your fi nan-
cial statement of assets, liabilities and expenditure so that 
they can assess your eligibility for a PIA. 

Based on the criteria set out in the legislation and your 
fi nancial position, if they are happy that you are eligible they 
will apply to the Insolvency Service of Ireland for a protec-
tive certifi cate. If they are satisfi ed, it will show the court 
that the application for a protective certifi cate is in order. If 
the court is satisfi ed that you meet the prescribed criteria, it 
must issue a protective certifi cate.

The protective certifi cate gives you protection from your 
creditors (in other words, they cannot take action) for 70 
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days, which may be extended for a further 40 days if good 
progress on a solution is made. 

There are at present many practitioners in the marketplace 
who are ready to assist with personal insolvency, and the 
number is likely to increase. As personal insolvency is not a 
judicial process, many professionals can get involved in this 
work. There may be a new form of registration or authorisa-
tion for this role (as for fi nancial advisers), and it is important 
that you work with someone who is authorised and quali-
fi ed to represent you to your lenders.

Once the protection certifi cate is obtained, the process of 
seeking agreement with your lender and other creditors on a 
solution to your fi nancial diffi culties, as outlined in the table 
below, begins.

The Personal Insolvency Process

Person or 
Agency

Acti on

You You have exhausted your discussions with your 
lender on your debt, gone through the MARP 
process and are unsure whether you are achieving a 
result that fi ts your fi nancial circumstances.
You decide to explore the opti on of entering a 
PIA and arrange a meeti ng with a qualifi ed and 
experienced professional in this area who is 
registered to practi se as a personal insolvency 
practi ti oner.

Personal 
Insolvency 
Practi ti oner

Your personal insolvency practi ti oner reviews your 
fi nancial statement.
If they are happy that you fulfi l the criteria, they will 
apply to the court, through the Insolvency Service of 
Ireland, for a protecti on certi fi cate.

(Conti nued)
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The Personal Insolvency Process (Conti nued)

Person or 
Agency

Acti on

Insolvency 
Service and 
Court 

If the court is sati sfi ed that you meet the criteria, 
it will issue the protecti on certi fi cate following an 
approach from the Insolvency Service of Ireland.

Protecti on 
Certi fi cate

The protecti on certi fi cate provides an initi al 70 days’ 
protecti on from creditors and may be extended by a 
further 40 days on applicati on.

Lenders 
and Other 
Creditors 

During this protecti on period, creditors’ acti ons 
against you are prohibited.

Personal 
Insolvency 
Practi ti oner

During this protecti on period, your personal 
insolvency practi ti oner interacts with your lenders 
and creditors and seeks to formulate an agreed 
personal insolvency arrangement.

Lenders 
and Other 
Creditors 

At a meeti ng arranged by your personal insolvency 
practi ti oner, your lenders and other creditors vote 
on the proposal for dealing with your debt put 
forward by your personal insolvency practi ti oner.

Lenders 
and Other 
Creditors 

If the proposal is agreed, any individual creditor has 
21 days to object. 

Court If there are no valid objecti ons, the court confi rms 
the arrangement if it is sati sfi ed that it is compliant. 
This confi rmati on binds all the creditors to the 
arrangement.

Personal 
Insolvency 
Practi ti oner

Your personal insolvency practi ti oner stays 
involved for the six to seven years’ durati on of the 
arrangement.

MDB-Final.indd   219MDB-Final.indd   219 26/03/2013   18:09:5526/03/2013   18:09:55



Making a Deal with Your Bank

220

Secured Creditors 

Secured creditors are prohibited from taking steps to 
release their security. This may not include secured credi-
tors holding security other than real property; for example, 
shares or other tradeable investments. A party prejudiced by 
the granting of the protective certifi cate can apply to have it 
set aside on the grounds of unfair prejudice to that creditor. 

Guarantors

All parties to the borrowing must be kept informed and 
involved in the discussions. This may be the only way they 
can seek to agree an acceptable deal for themselves. 

The protective certifi cate issued by the court only protects 
you – it does not prohibit a secured creditor from taking 
action against a guarantor. 

This could prove a problem for many people who, on a 
personal level, could benefi t from the insolvency legislation 
but who have gained the loan from their lender on foot of 
a parental guarantee. Their options may be restricted to the 
mortgage arrears process in order to avoid triggering a move 
by their lender against the guarantor. 

Case Study

Enda has secured debts of less than €3,000,000, which are 
guaranteed by his father, Thomas. Enda engages the services 
of a personal insolvency practitioner who successfully 
secures a protection certifi cate for him. 

Enda has 70 days’ (with a possible further 40 days’) protec-
tion from creditors, during which his personal insolvency 
practitioner will seek to put together a personal insolvency 
arrangement. 

Thomas is not covered by the protection certifi cate and 
can still be pursued as guarantor by Enda’s creditors.
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You Get to Stay in the Family Home

As with the mortgage arrears process, there is a strong 
emphasis on keeping people in their family home. Accord-
ingly, the PIA cannot require you to sell your principal 
private residence unless either:

• You agree to do so – you cannot be compelled to sell.
• The personal insolvency practitioner forms the option that 

the costs of staying in the home are disproportionately larger 
– he or she must then agree with you that this is the best 
option.

However, you must remember that to achieve a good result 
under a PIA you must get the agreement of 65 per cent in 
value of your creditors and 50 per cent of secured credi-
tors. Bear in mind that should your application fail and the 
next option is bankruptcy, the house will be sold under that 
process – in bankruptcy all assets are sold. 

Both MARP and the personal insolvency process strongly 
favour keeping people in their home, and it is implied in the 
codes and legislation that both borrowers and creditors will 
work hard to achieve an agreed result. 

In fact the amendment to the Bankruptcy Act discourages 
the use of bankruptcy before all other avenues are exhausted. 
The court is permitted to adjourn bankruptcy proceedings 
if it takes the view that a debtor’s situation could be better 
dealt with by the insolvency legislation.

However, in relation to achieving an agreement with 
lenders, the family home may prove the biggest diffi culty. 
The idea of forgiving debt after a six- or seven-year period 
and allowing an individual to stay in a prestigious home will 
be hard fought, as your lender may look for trading down as 
part of the solution.
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Maintaining Your Standard of Living

If you enter a PIA, what impact will it have on your living 
standards? As already discussed in Chapter 12, the Personal 
Insolvency Act 2012 states:

… a Personal Insolvency Arrangement should not contain 
any terms which would require the debtor to make 
payments of such an amount that the debtor would not 
have suffi cient income to maintain a reasonable standard 
of living for the debtor and his/her dependants.

However, ‘reasonable standard of living’ is not defi ned 
and may cause diffi culties for lenders and borrowers. The 
Insolvency Service is due to give guidance on this; however, 
different people have different ideas of what constitutes a 
reasonable standard of living.

Financial Statements

One of the eligibility criteria is the requirement to complete 
fi nancial statements and make a statutory declaration 
confi rming that the statement is a complete and accurate state-
ment of your assets, liabilities and income and expenditure. 

What happens next?
Once the PIA is agreed and approved by the court, it will be 
subject to review at least every twelve months, and a new 
statement will be completed for each review, which is circu-
lated to your creditors. If there is a positive change in your 
circumstances, payments to your lenders and other creditors 
can be increased. However, it seems from the legislation that 
only 50 per cent of any new assets acquired by you would be 
made available to your creditors.
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What happens when the PIA ends? 
When the term of the PIA ends, after six or seven years, all 
your unsecured debts stand discharged, but the secured 
debts are not discharged unless that is specifi ed in the terms 
of the arrangement. The key to relief from your secured 
creditors will be to get them to write down the loans under 
the agreement to either the current value of their security or 
a level that you can afford to pay off over time. 

The legislation dictates that the principal owed to a secured 
creditor cannot be written down to less than the value of 
their security. It also provides for a claw-back in the event of 
a subsequent sale of a mortgaged property at a higher level 
than the mortgage has been written down.

How might I fare under a PIA?
There are lots of good aspects to a PIA: the emphasis on 
you remaining in your home, having a reasonable lifestyle 
and achieving debt forgiveness. Achieving these benefi ts 
relies on your personal insolvency practitioner being able 
to construct an arrangement that will be accepted by your 
lenders and other creditors. Any arrangement will need to 
provide benefi ts to you and your creditors, so it is worth 
considering what these might be.

For you, benefi ts might include:

• Adequate level of debt forgiveness 
• Acceptable living standard during the process and an 

improvement thereafter
• Long-term agreement on a debt level which is serviceable
• Retention of the family home

For your lenders and creditors, benefi ts might include:

• Maximum possible recovery of debt 
• Sale of family home if considered excessive in size and value
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• Lifestyle restrained to modest needs to maximise loan 
repayments 

• Receipt of payments beyond the six/seven years of the 
agreement

• Minimal debt forgiveness

Is a deal possible if both sides seem so far apart? Well, the 
answer to this depends on the relative power of the negotiat-
ing parties and the fl exibility of each to achieve a result. Most 
negotiations have an element of trade-off. These are benefi ts 
that one party is willing to trade to gain more of something 
else. If we look at the benefi ts (or demands) of each party in 
the above lists there are some trade-offs:

• If your lender forces the sale of the house would you be 
better off with bankruptcy?

• If you go to bankruptcy your lender may forego the opportu-
nity to get continuing payments after the personal insolvency 
period is over in six or seven years.

• If you accept and can live with more debt, staying in your 
current home may be more palatable to the lender.

You can see now that the possibilities are many. This is why 
the legislation makes it mandatory that you use a personal 
insolvency practitioner. The deal may hinge on the follow-
ing factors:

• What assets can be sold now to reduce debt?
• How much debt can you service going forward from your 

income? It is unlikely that lenders will go below this amount. 
• What are your prospects for greater earnings in the future? 

If positive, can a portion of the debt be warehoused until 
things improve?

• Is your current family home too large for your altered 
circumstances? Is trading down to a smaller home feasible?
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• Does your profession allow you to continue working if you 
are made bankrupt? 

• How will your creditors fare if you are made bankrupt? 

Case Study

Mark and Jenny are joint borrowers on their family home, 
three buy-to-let properties and a holiday home.

Mark is a professional who earned substantial income 
during the boom, which he invested in property and moving 
to a new home. His income is now much lower, but the 
couple would still be very comfortable if they did not have 
debt of €2,900,000, which is currently on a capital and inter-
est basis over 25 years.

All the properties have fallen in value and their current 
position is as follows:

Property Historic Value Current Value Debt Level 

Family home €2,500,000 €900,000 €1,200,000

Investment 
properti es 

€1,500,000 €800,000 €1,500,000

Holiday home €500,000 €300,000 €200,000

Total €4,500,000 €2,000,000 €2,900,000

Based on this, Mark and Jenny need to consider the following:

• Debt servicing of the €2,900,000 over 25 years amounts to 
€183,000 per year.

• Interest servicing at 4 per cent is €116,000.
• Mark and his personal insolvency practitioner work out 

that he can service debt of €1,200,000 on current and 
prospective earnings over 25 years. This amounts to €6,300 
per month or €76,000 per year.

• Mark wants to hold on to his house and needs to struc-
ture a deal that achieves this goal. His family would like to 
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This example shows the choices that have to be faced. A sale 
of all assets would return €2,000,000 to the creditors. Mark 
and Jenny could rent a property for, say, €2,500 per month 
and repay the balance of the loans amounting to €900,000 
over 25 years. This would probably suit the lenders as they 
would get an immediate debt reduction.

However, Mark and Jenny can service €1,200,000 in debt 
and the home loan is €1,200,000. As long as Mark is paying 
his home loan it may be diffi cult for the lenders to force a 
sale of this property. He is unable to service the debt on the 
holiday home. Mark could decide to sell the investment 
properties and the holiday home, realising €1,100,000, and 
look to have his lenders warehouse the €600,000 until things 
improve.

If Mark and Jenny have multiple lenders they would have 
to consider the relative strength and security position of the 
lenders and what options are open to them. If, for example, 
the lenders on the investment properties are different from 
the lenders on the family property, they will recover little 
from making Mark and Jenny bankrupt as the home is in 
negative equity. They would also cut off Mark’s earning 
capability.

The example of Mark and Jenny serves to highlight that 
nothing is straightforward and constructing an acceptable 
outcome will take skill, patience and negotiation. 

What about the cost of entering a PIA?
The legislation states that provision for cost and outlay be 
provided for in the PIA. It seems that any payment to credi-
tors will be after provision for costs.

retain the holiday home, which has been in the family for 
many years and was an inheritance from Jenny’s parents.

• Bankruptcy would impact Michael’s professional status, 
so this is not an option.
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What if I do not stick to the terms of the PIA?
If you fail to meet your obligation under the arrangement for 
more than six months, the arrangement is terminated, and all 
debts covered by the arrangement are reinstated unless the 
court orders differently. The lesson here is to ensure you can 
live up to the agreement before you agree to it and then to 
make sure that you do stick to it. Also bear in mind that you 
can only have one PIA in your lifetime. Unlike the mortgage 
arrears process, if it breaks down, you may be able to do a 
new deal. The personal insolvency legislation only gives you 
one opportunity. 

SUMMARY

We now have a personal insolvency process that puts debt 
forgiveness fi rmly on the agenda and seeks the resolution 
of your personal debt diffi culties in that context. The insol-
vency process is focused and time-critical and involves court 
oversight. No party to the process can be complacent. The 
key to success will be to convince your lenders that their best 
alternative solution, which in some cases may involve bank-
ruptcy, is signifi cantly less than your offer. 

The process lasts six or seven years, during which time 
you will experience a modest living standard and may get to 
stay in your current house, if not required to trade down. If 
you comply with the terms you will be relieved of unsecured 
debt at the end of the process. Secure debt remains in place, 
but the key is to negotiate it down to an acceptable level.
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Key Points in this Chapter

1. A non-judicial process has now been put in place to deal with 
personal debt and insolvency.

2. There are three new processes: Debt Relief Noti ces (DRNs), 
Debt Sett lement Arrangements (DSAs) and Personal Insol-
vency Arrangements (PIAs). 

3. PIAs will be of most interest to people with secured mortgage 
debt under €3,000,000.

4. You will have to engage a personal insolvency practi ti oner to 
represent you to your lenders. Under this process you are not 
allowed to deal directly with your lenders.

5. You will have to prove eligibility under the criteria set down, 
and these will be assessed by your personal insolvency 
practi ti oner.

6. Being insolvent and projected to remain that way for the next 
fi ve years are key eligibility criteria, but there are others.

7. Retaining a family home, even your current one, is a disti nct 
possibility and is emphasised in the legislati on.

8. You will also be allowed a reasonable standard of living.
9. You can only have one PIA in your lifeti me, and if you breach it 

you could be back to where you started.
10. This is a process worth considering, at least initi ally, with your 

adviser. 
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Is Bankruptcy an Option?

Let us never negotiate out of fear. But let us never fear to 
negotiate.

John F. Kennedy, US President, 1961–1963

So you have followed all the procedures we have discussed 
in this book. You have made an accurate assessment of your 
living expenses and full disclosure of your assets and liabili-
ties; you entered into the mortgage arrears process and your 
lender has now made an assessment and offered you a deal. 
That deal was provided in writing, but it was not acceptable 
to you. 

Your next step is to look at personal insolvency, and 
if you do not get a result there you may have to consider 
bankruptcy. It is important to consider this option well in 
advance – and before you seek a PIA – so be sure to put it 
on the agenda with your personal insolvency practitioner. 
Most insolvency practitioners will be knowledgeable about 
bankruptcy and will be able to assess its impact on you 
and whether it is a viable option; however, it may be worth 
checking that they do have this knowledge, as there may be 
many new entrants to the insolvency space in the coming 
months.

In fact, if things are not going your way under the mortgage 
arrears process at the lower levels, where debt deferment is 
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the most likely option, it is worth arranging a meeting with 
an insolvency practitioner and reviewing the following:

• Your eligibility for a PIA and the possible outcome
• An assessment of bankruptcy as an option for you

Knowing where you stand in relation to both these processes 
will temper your approach to negotiations on your personal 
debt. For instance, if bankruptcy is not an option that you 
can consider, the proposal you put to your lenders as part of 
a PIA will have to be signifi cantly better than your lenders 
and other creditors could expect if they made you bankrupt.

Should your lender vote against the proposal put forward 
by your personal insolvency practitioner, they may not 
move quickly to bankruptcy. They may just wait and see 
whether you propose another option or whether you agree 
with their proposal. This is most likely to be the case if they 
are secured and see no reason to rush; however, their atti-
tude may change if they feel their security is at risk. 

One of the main reasons they may delay is the cost of 
bankruptcy proceedings. The cost of the court-appointed 
offi cial assignee and the petitioning creditors’ costs must 
be discharged before any payment is made to creditors. A 
lender has to be sure that the money spent on the process 
and the ongoing cost of running the bankruptcy is recov-
erable and that the funds left over will return a suffi cient 
amount of the moneys lent. In some cases your lender may 
ignore these costs, if they are frustrated in fi nding another 
acceptable solution and see it as the only course of action. 

I do not propose to go into the legal intricacies of bank-
ruptcy in this book – this is best left to your insolvency 
practitioner – but I will give you a fl avour of what is involved 
and allow you to consider it as part of your overall strategy in 
dealing with debt. It will be helpful to understand the general 
process and outcome. With this knowledge you will be better 
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placed to negotiate with your lender. Remember, you will 
need to take specifi c advice on your particular circumstances 
should you wish to consider this route – that is, if you cannot 
come to a better solution with your lender or lenders. 

The idea of bankruptcy strikes terror into many people’s 
hearts. An attempt to avoid bankruptcy may lead them to 
consider options that may have a more long-term detri-
mental impact on their fi nancial life. We conjure up visions 
of debtor’s prison, a life of hardship and, perhaps most 
important, the social stigma and disgrace that many people 
associate with bankruptcy. However, since personal insol-
vency and even bankruptcy will become more common in 
the coming years, the social aspect may in turn become less 
relevant. It is also worth noting that those people who view 
their debt problem as a business-related outcome are less 
reticent to consider bankruptcy or (in the case of companies) 
liquidation as the solution.

In the past, due to the draconian nature of the legislation in 
Ireland, bankruptcy was viewed as something to be avoided 
at all costs. Perhaps the worst element of it was the length 
of time – twelve years – you remained a bankrupt. In many 
countries this is not the case; for example in the UK it is just 
one year. The legislation recently enacted has set the time at 
three years, which may make it a more palatable option that 
deserves close consideration, particularly for certain people. 

Professionals who rely on a certifi cation from the asso-
ciation for their profession, or where there is a legal bar on 
them practising their profession if they are made bankrupt, 
may fi nd it less attractive. However, if you have unsustain-
able debt, the reduction of the bankruptcy period to three 
years means that you cannot ignore it when framing your 
approach to dealing with fi nancial diffi culties.

Another thing to consider is that any negotiation with 
your lenders and creditors that seems to restrict your options 
will make it less likely that you can get an acceptable deal.
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Doing the deal with your lender is like any negotiation: the 
more you care about achieving a particular outcome – and 
the clearer that becomes to the other side – the more you 
will have to give up. Meeting your lender and saying that 
everything is negotiable but you want to remain in your 
house leaves you at a disadvantage. You should look at all 
options and then assess their impact on your lifestyle and on 
all those affected. Your fi rst major negotiation will be with 
yourself and those affected by the result you seek to achieve. 

Case Study

Martina is seeking to negotiate a debt settlement with her 
lenders. She has looked at all options and, after reviewing 
the fi gures, she and her fi nancial adviser believe that making 
a fresh start using the bankruptcy laws is a real option.

However, Martina is initially trying to achieve a deal with 
her lenders that will provide a reasonable level of debt reduc-
tion and maintain a lifestyle that will keep her family happy 
while she gets back on her feet.

She believes she has a trump card in being able to go the 
bankruptcy route, but after discussing this option with her 
family she has been given the following conditions:

• Selling investment properties is acceptable, but they do 
not want to give up the family home.

• They wish to continue in private schools and retain their 
current lifestyle.

• Selling overseas property is not fully supported.

You can see that Martina’s negotiating position with her 
lender is much reduced, as her threat of going all the way 
to bankruptcy may not be believed, and she will not, in any 
case, be able to achieve this due to her family’s demands.
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Is Bankruptcy a Real Opti on?

In the past, borrowers viewed bankruptcy as a signifi cant 
threat to their fi nancial position and lifestyle. This tended to 
motivate them to do a deal with their lender. The threat is 
less stark now, particularly as in many cases high unsustain-
able debt levels make the alternative no less stark. Which is 
better, a life tied to an unsustainable debt burden or three 
years in bankruptcy? The revised rules may change people’s 
attitude to this route if the hoped-for solutions under the 
insolvency legislation do not materialise. 

Also, as touched on earlier, business people who either 
have signifi cant debt in their own name or are affected by 
personal guarantees for company debt may view bank-
ruptcy as a fresh start and have no real diffi culty viewing it 
as a solution. 

It may also become the case that as more people use the 
insolvency and bankruptcy route to solve their debt problem 
the reluctance of others will subside, particularly if those 
close to them are successful at achieving debt forgiveness in 
the process. Lenders may have to be careful in over-using 
any perceived veto they have, as we may reach a tipping 
point at which insolvency and bankruptcy become more 
commonplace out of lack of progress on the other solutions. 
Lenders that take a fl exible and innovative approach to the 
long-term mortgage arrears solutions may achieve the best 
result for themselves and an acceptable one for borrowers. 

Asset Sales 

Bankruptcy is a formal court process which you can 
commence yourself. Alternatively, one of your creditors 
can petition to make you bankrupt. While bankruptcy is 
normally considered to arise where a person is insolvent, 
there are in fact a number of acts of bankruptcy that can 
result in someone being adjudicated bankrupt. These tend 
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to involve property or other asset transactions that show 
evidence of intent to deprive creditors of these assets. The 
Bankruptcy Act is more specifi c on these and it may be worth 
reviewing them with your adviser. In this chapter, though, 
we will focus on bankruptcy as a solution to insolvency.

However, as I will explain, if you are happy to enter this 
process it may be best from a cost point of view to leave it 
to one of your creditors to petition for your bankruptcy. 
Any creditor owed €20,000 or more can petition for your 
bankruptcy. The recent amendments to the Bankruptcy Act 
raised the level of debt required for a person to petition for 
bankruptcy to €20,000 (from €1,900), so smaller claims are 
excluded, though there is provision for joint applications 
totalling €20,000.

If your lender or other creditor successfully petitions for 
your bankruptcy and a bankruptcy order is issued, your 
assets fall under the control of a court-appointed offi cial 
assignee. The offi cial assignee becomes responsible for 
uncovering as much as possible about your assets and liabil-
ities and maximising the amount returned to your creditors, 
within certain guidelines. 

The offi cial assignee deals with all practical aspects of the 
day-to-day running of the bankruptcy, such as disposing of 
your assets and certifying to the High Court who the credi-
tors are for the purpose of Irish bankruptcy law. 

You will be required to disclose all property to the court 
and to deliver all your property to the offi cial assignee. There 
are criminal sanctions in the Act for failure to co-operate 
with the court in the administration of your estate. 

Do I get protection from my creditors?
As with personal insolvency, once a bankruptcy order has 
been made, your creditors can no longer pursue you for 
payment. All uncompleted legal enforcements against you 
are stopped. The idea is that all your creditors will be treated 
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equally. However, secured creditors can realise their secu-
rity separately from bankruptcy. Secured creditors, such as 
your lenders, have a number of options when their secu-
rity is insuffi cient to repay the loan in order to recover the 
unsecured amount in the bankruptcy. These can be outlined 
by your insolvency practitioner. The core point is that, as is 
the case under the insolvency procedure, creditors cease to 
interact with you and all dealings will be with the offi cial 
assignee. This will provide some relief from the stress of 
your fi nancial diffi culties.

Can I keep my job? 
Your employment may be affected. Certain professionals 
are barred from practising if they are made bankrupt. You 
cannot act as a director or take part in the management of 
a company. If you are in employment, your salary is likely 
to be attached in favour of the offi cial assignee, and any 
property or assets you acquire subsequent to adjudica-
tion must be handed over to the offi cial assignee. So there 
seems to be no bar on working – subject to the constraints 
mentioned. 

Another restriction that is placed on you in bankruptcy 
is your ability to obtain credit and thereby continue in busi-
ness. You cannot obtain credit over €1,000 without disclosing 
your bankruptcy status. The Act does provide that you can 
retain the tools of your trade and some other items to the 
value of €6,000.

Do I lose the family home?
The assets that can be appropriated include your family 
home. The assignee must apply to the High Court to permit 
the sale of the family home. Normally a court will take into 
account the requirements and fi nancial resources of the 
spouse and children and has the discretion to postpone a 
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sale; however, the interests of the lenders and other creditors 
take priority at the end of the day. 

It may be best to assume that your family home will be 
sold to pay creditors. Your spouse or other co-owners may 
have an entitlement to part of the proceeds if there is equity 
in the house and they are not party to the debts or they are 
not made bankrupt. This is complex and needs specifi c anal-
ysis with your adviser. If you are made bankrupt it is your 
assets that are sold, but if your spouse or partner is party to 
all the lending, they may also be made bankrupt.

What kind of living standard will we have?
If you are employed, the court can make an order for you 
to make payments to the offi cial assignee from your salary. 
However, in making the order, the court is required to 
provide for reasonable living expenses for you and your 
family when making any ongoing payment. You will be 
allowed a reasonable standard of living, but whether you 
fi nd this acceptable for your needs is another question. 
Under the amendments to the Bankruptcy Act, while the 
time period for bankruptcy has been reduced from twelve 
to three years, there is provision for continued payments 
for a further fi ve years following discharge, under certain 
circumstances. 

When will I be freed from bankruptcy?
Under the new amendments to the Bankruptcy Act, auto-
matic discharge from bankruptcy will be possible after three 
years (as opposed to twelve) and in a sense this is what 
makes bankruptcy a more attractive option now, particu-
larly for those with a severe debt problem and who can see 
no light at the end of the tunnel. No matter what the restric-
tions are, you are free of your debts after three years, and if 
you have the skill and ability you can achieve a fresh start. 
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You will remain liable for certain debts, such as fi nes, debts 
arising from family proceedings, etc. 

Is bankruptcy an attractive option?
Bankruptcy is a very complex procedure and is not easy to 
explain. I hope the above gives you food for thought. Certainly 
some of the results of bankruptcy seemed harsh and unin-
viting when the process lasted twelve years. However, now 
that the term has been reduced to three years, many of the 
items outlined above will seem less harsh, particularly when 
weighed against a lifetime of unsustainable debt. As I have 
already stated, bankruptcy and its effects are personal to you 
and sound professional advice is required, but it should not 
be ruled out too soon if your negotiations with your lender 
are not achieving the desired result.

Amendments to the Bankruptcy Act 

Your lender may be wary of the recent amendments to 
the Bankruptcy Act. The use of bankruptcy as a method of 
solving the personal debt problem is discouraged under the 
new legislation. It permits the court to adjourn bankruptcy 
proceedings if the court takes the view that your situation 
could best be dealt with by a DSA or PIA. 

The awarding of costs to the petitioner (the person seeking 
your bankruptcy) is now discretionary, whereas in the past 
it was automatic. It is also conditional on the court’s view of 
the reasonableness of the behaviour of the petitioning lender 
or other creditors with regard to any refusal to accept a DSA 
or PIA. 

It also increases the period for which transactions under-
taken by the bankrupt person can be examined from three 
months to three years, and any transaction deemed fraudu-
lent may be reversed. 
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SUMMARY

The new amendments will make your lender think before 
moving to making you bankrupt, as they cannot be certain 
that their costs will be covered. The case could be referred 
back to seek a PIA. Accordingly, using each step of the 
four levels (discussed in Parts II and III of this book) makes 
sense while you build your case for interest forgiveness or 
debt forgiveness. Knowing your fi nancial information and 
staying engaged are also paramount so that you can prove 
that you engaged with your lenders on a reasonable basis. 

Constructing a proposal that provides a better outcome 
for your lender and other creditors than can be achieved 
through bankruptcy will stand the best chance of achieving 
a result that avoids this fi nal step.

Bankruptcy is a complex area and the working assump-
tion should be that all your assets, including your family 
home, will be sold. Assets that remain with the family but 
are not the property of the bankrupt person are not included 
in the bankruptcy, but there is now a provision to look at 
transactions that took place over the previous three years to 
see whether they can be reversed.

The shorter timeframe of three years makes bankruptcy 
an option for consideration by those who are not dependent 
on a professional certifi cation to carry out their work.

As with all the processes for dealing with your fi nancial 
diffi culties, individual advice is necessary – your case is 
unique to you.

Key Points in this Chapter

1. Recently there have been major changes to the bankruptcy 
laws, possibly the most signifi cant of which is the reducti on – 
from twelve years to three years – of the period aft er which a 
bankrupt will be discharged from bankruptcy.

MDB-Final.indd   238MDB-Final.indd   238 26/03/2013   18:09:5626/03/2013   18:09:56



Is Bankruptcy an Opti on?

239

2. The changes also discourage the use of bankruptcy by both 
your creditors and you in favour of fully exploring the opti ons 
under the insolvency legislati on.

3. Awarding of costs, which was previously automati c for the 
peti ti oner, is now discreti onary, so, should your lender or 
other creditor peti ti on for your bankruptcy, they will not be 
certain of getti  ng their costs.

4. Asset sales and other transfers in the last three years can now 
be scruti nised and if deemed fraudulent may be reversed. 
Previously this period was three months, so this is a big 
change in favour of creditors.

5. The provision of a reasonable living standard for you and your 
dependants has been introduced and, subject to guidelines 
expected from the Insolvency Service of Ireland, may provide 
a bett er standard of living than normally expected under 
bankruptcy.

6. The sale of your family home is more than likely, so you should 
consider this opti on carefully.

7. For professionals who are barred from practi sing if made 
bankrupt, this opti on may not be available. Therefore they 
may need to rely on the insolvency legislati on.

8. For entrepreneurs looking for a fresh start bankruptcy is now 
a bett er opti on than it was in the past.

9. Bankruptcy will impact on your ability to att ract credit in the 
future: however, all the arrears processes discussed in this 
book will aff ect your credit rati ng.

10. Bankruptcy is complex. It requires a lot of considerati on and 
professional advice before entering it and using it as an opti on 
to resolve your debt problem.
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Useful Websites

Fran Dalton – www.francisdalton.com or francisdalton.
com/blog
You will get some more information on my website, and I 
cover general queries on my blog.

National Consumer Agency – www.nca.ie
The National Consumer Agency (NCA) is a statutory body 
established by the Irish Government in May 2007 to enforce 
consumer law and promote consumer rights.

There is much good advice on this site, including how to 
use your money, some fi nancial calculators and advice on 
how to make a complaint about a fi nancial services provider. 
You can contact the NCA on their website or through the 
consumer helpline on 1890 432432.

Central Bank of Ireland – www.centralbank.ie
You will fi nd the Code of Conduct on Mortgage Arrears and 
other codes discussed under the Financial Regulation tab of 
the Central Bank website. For general enquiries regarding 
fi nancial sector regulations you can contact the Central Bank 
at 1890 777777 or online at enquiries@centralbank.ie.

Irish Statute Book – www.irishstatutebook.ie
The electronic Irish Statute Book database includes Acts of 
the Oireachtas and Statutory Instruments (secondary legisla-
tion). You can view the Personal Insolvency Act 2012 on this 

MDB-Final.indd   241MDB-Final.indd   241 26/03/2013   18:09:5626/03/2013   18:09:56



Useful Websites

242

site. You can also access information regarding the Bank-
ruptcy Act 1988 on the site. 

Mortgage Advice and Budgeting Service (MABS) – www.
mabs.ie
MABS is the only free, independent and confi dential service 
for people in debt or going into debt in Ireland. If you are in 
debt and have many lenders and other creditors MABS can 
review your situation and put a proposal to them on your 
behalf. The organisation has a helpline that can be reached 
on 0761 072000 or, alternatively, they can be contacted online 
at helpline@mabs.ie. 

Citizens Information – www.citizensinformation.ie
Citizens Information provides information on public services 
and entitlements in Ireland. It is provided by the Citizens 
Information Board. You can contact the information service 
by phoning the Citizens Information Phone Service on 0761 
074000 or by visiting your local Citizens Information Centre.

Keep Your Home – www.keepyourhome.ie
This website is provided by the Citizens Information Board 
and the Money Advice and Budgeting Service (MABS). It 
provides information on services and entitlements if you are 
having diffi culty paying your rent or making your mortgage 
repayments. It also provides a Mortgage Arrears Informa-
tion Helpline, on 0761 074050.

Irish Society of Insolvency Practitioners – www.isip.ie
The ISIP was set up in 2004, and its members include people 
from some of the most successful accounting and legal fi rms 
in the country. If you are looking for an experienced personal 
insolvency practitioner the ISIP should be able to guide you. 
You can contact the ISIP through their website.
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Your Lender’s Website
Your bank will have a copy of the St andard Financial State-
ment on its website as well as details of its process for 
handling mortgage arrears.

Newspapers and Media Outlets
It is a good idea to stay informed of developments in the 
mortgage crisis by keeping up to date with current affairs. 
Review the websites of all major media outlets as they will 
report on any deals with or changing attitudes of the banks. 
This may guide your own efforts in achieving what you 
require.
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